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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-122-816] 

Finai  Affirmative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  28, 1992. 

SUMMARY:  We  determine  that  benehts 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  on  the  manufacture, 
production,  or  exportation  of  certain 
softwood  lumber  products  from  Canada, 
as  described  in  the  “Scope  of 
Investigation”  section  of  this  notice.  The 
estimated  net  subsidy  is  6.51  percent  ad 
valorem. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Carreau  or  Kelly  Parkhill, 

OfHce  of  Countervailing  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-2786. 

HNAL  DETERMINATION: 

Case  History 

Since  the  publication  of  the 
Preliminary  AlHrmative  Countervailing 
Duty  Determination:  Certain  Softwood 
Lumber  Products  From  Canada 
(Preliminary  Determination],  57  FR  8800 
(March  12, 1992)  in  the  Federal  Register, 
the  following  events  have  occurred.  On 
March  18, 1992,  we  issued  a 
supplemental/deHciency  questionnaire 
to  the  Government  of  Canada  (GOC) 
regarding  the  province  of  Saskatchewan, 
and  the  Yukon  Territory  and  Northwest 
Territories  (the  Territories).  At  the 
request  of  the  GOC,  we  extended  the 
due  date  for  these  responses  until  April 
3, 1992. 

We  issued  a  questionnaire  seeking 
clariHcations  on  certain  issues 
pertaining  to  two  companies  requesting 
exclusion  on  March  13, 1992.  We 
received  responses  to  this  questionnaire 
on  March  27, 1992. 

We  conducted  veriHcation  of  the 
responses  submitted  by  the  GOC  on  its 
own  behalf,  and  on  behalf  of  the 
provinces  of  Alberta,  British  Columbia 
(BC),  Ontario,  and  Quebec  (hereinafter 
referred  to  as  Respondents),  from  March 
16  through  March  27, 1992.  In  addition, 
from  March  18  through  March  18, 1992, 
we  verified  certain  companies  that 
requested  exclusion  fiom  this 
investigation.  Between  April  13  and 
April  21, 1992,  we  issued  verification 


reports  to  Respondents,  and  other 
interested  parties  which  requested 
copies  of  verification  reports  in  their 
application  for  administrative  protective 
order,  and  the  Coalition  for  Fair  Lumber 
Imports  (the  Coalition),  representing  the 
U.S.  industry. 

We  received  timely  requests  for  a 
public  hearing  from  five  interested 
parties.  We  received  case  and  rebuttal 
briefs  fit)m  interested  parties  on  April  21 
and  23, 1992,  and  April  27, 1992, 
respectively. 

In  response  to  a  request  by 
Respondents,  we  postponed  the  public 
hearing  (see  57  FR  13077  (April  15, 1992). 
A  22-hour  public  hearing  was  held  at  the 
Department  of  Commerce  on  April  29 
and  30, 1992. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  softwood 
lumber  products.  These  lumber  products 
include:  (1)  Coniferous  wood,  sawn  or 
chipped  lengthwise,  sliced  or  peeled, 
whether  or  not  planed,  sanded  or  finger- 
jointed,  of  a  thickness  exceeding  six 
millimeters;  (2)  coniferous  wood  siding 
(including  strips  and  friezes  for  parquet 
fiooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbitted, 
chamfered,  V-jointed,  beaded,  molded, 
rounded  or  the  like]  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed;  (3)  other 
coniferous  wood  (including  strips  and 
fiiezes  for  parquet  flooring,  not 
assembled)  continuously  shaped 
(tongued,  grooved,  rabbitted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like]  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed;  (4)  coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbitted, 
chamfered,  V-jointed,  beaded,  molded, 
rounded  or  the  like]  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed.  Such  products 
are  currently  provided  for  under 
subheadings  4407.1000,  4409.1010, 
4409.1090,  4409.1020,  respectively,  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Scope  Issues 

Respondents  and  a  number  of  other 
interested  parties  submitted  a  variety  of 
arguments  that  certain  types  of 
softwood  lumber  products  should  be 
excluded  from  our  final  determination, 
and  the  order,  if  one  is  issued.  These 
parties  are  the  Independent  Lumber 


Remanufacturers’  Association  (ILRA); 
the  Clemson  Corporation  (doing 
business  as  the  National  Frame 
Company);  Green  Forest  Lumber 
Products  (Green  Forest);  the 
International  Sleep  Products 
Association  (ISPA);  and  Leggett  and 
Platt,  Incorporated. 

Scope  Exclusion  Requests — Specialty 
Products 

The  Respondents  requested  that  the 
Department  exclude  from  the  scope  of 
the  investigation  the  following:  Products 
manufactured  from  Western  Red  Cedar, 
Yellow  Cypress,  Eastern  White  Cedar, 
Eastern  White  and  Red  Pine,  and  clear 
and  shop  grades  of  lumber  (collectively 
referred  to  as  specialty  products). 
Respondents  stated  that  softwood 
lumber  produced  from  these  six  species 
and  grades  has  characteristics  that 
distinguishes  it  from  lumber  produced 
from  more  commonly  available 
coniferous  species.  These  characteristics 
include,  among  others:  Appearance; 
resistance  to  certain  insects,  disease 
and  fungi;  and  strength.  According  to 
Respondents,  the  proof  of  the 
desirability  of  these  characteristics  lies 
in  the  higher  prices  that  lumber 
produced  from  these  species  commands. 

The  scope  of  the  investigation  covers 
lumber  pr^ucts  produced  from  all  types 
of  coniferous  wood.  Each  of  the 
specialty  species  can  be  used  to  produce 
the  same  or  similar  lumber  products  as 
any  other  coniferous  species  commonly 
harvested  in  Canada  and  the  United 
States.  While  the  different  strengths  and 
weaknesses  of  these  species  may  be 
part  of  the  definition  of  a  particular  type 
of  lumber,  the  speciation  and  quality  of 
the  timber  input  into  a  particular 
product  are  only  two  of  the  various 
criteria  by  which  softwood  lumber 
products  can  vary.  See,  e.g.,  Softwood 
Lumber  from  Canada,  United  States 
International  Trade  Commission  (ITC) 
Inv.  No.  701-TA-312  (December  1991) 
(preliminary).  In  addition,  no 
information  was  provided  during  the 
course  of  the  investigation  indicating 
that  these  species  and  grades  of  timber 
were  sold  according  to  the  same 
stumpage  systems  other  than  those 
found  to  be  applicable  to  other  species 
and  grades. 

Furthermore,  no  specific  product 
information  was  provided  for  the  record, 
vrith  the  exception  of  the  listing  of 
several  end  products  manufactured  from 
these  species  (which  are  not,  by  and 
large,  within  the  scope  of  this 
investigation  in  any  case).  Therefore, 

^  there  is  no  basis  for  determining 
'  whether  products  manufactured  fiom 
these  grades  and  species  should  either 
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be  excluded  from  the  scope  of  the 
investigation  or  be  included  in  a 
separate  class  or  kind  of  merchandise. 

With  respect  to  the  contention  that 
lumber  manufactured  from  these 
specialty  products  commands  a  higher 
price,  we  note  that  there  is  a  wide  range 
of  prices  paid  for  softwood  lumber 
products  manufactured  from  all 
coniferous  species.  While  a  higher  price 
paid  may  somehow  indirectly  indicate 
the  expectations  of  the  final  consumer,  it 
is  not  in  and  of  itself  a  basis  for  the 
exclusion  of  a  product  from  the  scope  of 
an  investigation. 

Remanufactured  Softwood  Lumber 
Products 

We  received  comments  from 
Respondents  and  the  ILRA  requesting 
that  the  Department  exclude 
remanuiactured  softwood  lumber 
products  (remans)  from  the  scope  of  the 
investigation.  The  Department  also 
received  comments  from  National  Frame 
Company  requesting  that  the 
Department  exclude  a  particular  type  of 
softwood  reman,  bed  frame  components, 
from  the  scope  of  the  investigation. 
Finally,  ISPA  and  Leggett  and  Platt,  Inc., 
submitted  comments  requesting  that  the 
Department  exclude  bed  frame 
components  in  general  and  those  bed 
frame  components  imported  into  the 
United  States  by  Leggett  and  Platt  in 
particular,  from  the  ^cope  of  the 
investigation.  These  parties  argue  that 
remans  should  be  excluded  from  the 
scope  of  the  investigation  because:  (1) 
They  do  not  belong  to  the  same  class  or 
kind  of  merchandise  as  rough  sawn 
dimension  lumber;  (2)  they  do  not 
benefit  from  the  alleged  subsidies  under 
investigation;  and  (3)  they  are  not  made 
by  enterprises  included  within  the 
specificity  finding  in  the  preliminary 
determination. 

The  Coalition  and  Fred  Tebb  and 
Sons,  Inc.  (Tebb)  submitted  comments  in 
opposition  to  the  exclusion  of  remans 
from  the  scope  of  the  investigation,  and 
to  any  finding  that  remans  represent  a 
separate  class  or  kind  of  merchandise. 
The  Coalition  applied  the  Department's 
five  class  or  kind  criteria  to  remans  and 
concluded  that  they  should  not 
represent  a  separate  class  or  kind  of 
merchandise.  Tebb  disputed 
Respondents'  and  interested  parties' 
descriptions  of  remans,  claiming  that 
their  explanations  described  "artlike" 
products,  which  exaggerated  the 
differences  between  remans  and 
dimension  lumber,  and  which 
essentially  contended  that  every  cut 
made  to  a  piece  of  lumber  greatly 
increases  Ae  value  of  the  product  at  the 
same  time  it  establishes  a  new  class  or 
kind  of  merchandise.  Tebb  noted  that 


Respondents  and  other  interested 
parties  incorrectly  applied  their  artlike 
descriptions  to  all  remans,  even  thou^ 
remanufacturers  sell  a  wide  variety  of 
softwood  lumber  products,  which  are 
usually  only  minimally  processed.  The 
arguments  presented  by  Respondents 
and  other  interested  parties  with  respect 
to  remans  are  addressed  in  the  following 
three  sections. 

Class  or  Kind  of  Merchandise 

By  applying  the  five  criteria  the 
Department  uses  to  determine  whether 
merchandise  is  within  the  class  or  kind 
of  merchandise  covered  by  the 
investigation.  Respondents  and  other 
Canadian  interested  parties  concluded 
that  remans  are  not  the  same  class  or 
kind  of  merchandise  as  dimension 
lumber  or  rough  sawn  lumber.  They 
further  cite  the  U.S.-Canada 
Memorandum  of  Understanding  on 
Softwood  Lumber  (MOU)  as  evidence 
that  certain  remans  were  identified  and 
accorded  different  treatment  than  other 
softwood  lumber  products,  confirming 
that  they  are  a  different  class  or  kind  of 
merchandise.  Citing  the  results  of  their 
class  or  kind  analysis  and  the  MOU 
treatment  of  remans,  they  contend  that 
the  Department  should  exclude  these 
products  from  the  scope  of  the 
investigation  because  of  their  significant 
differences  from  dimension  lumber. 
Respondents  allege  that  the  focus  of  the 
investigation  is  on  rough  sawn  or 
dimension  lumber,  and  that  the 
Department  and  the  U.S.  domestic 
industry  really  are  not  interested  in 
remans. 

The  scope  of  this  investigation, 
however,  clearly  includes  both  so^alled 
dimension  lumter  as  well  as  other 
softwood  lumber  products,  including 
remans.  The  Preliminary  Determination 
stated: 

Since  the  scope  of  our  investigation 
includes  those  products  covered  by  the  U.S.- 
Canada  Memorandum  of  Understanding  on 
Softwood  Lumber,  which  includes  not  only 
dimension  lumber  but  a  wide  variety  of  other 
lumber  products,  all  of  these  products  are 
considered  to  fall  within  the  scope  of  this 
investigation.  (Emphasis  added.) 

Therefore,  there  is  no  basis  for 
excluding  remans  from  the  scope  of  the 
investigation  just  because  they  are 
different  from  other  lumber,  which  is 
also  included  within  the  scope. 
Furthermore,  the  domestic  industry  did 
argue  both  in  its  direct  and  rebuttal 
briefs  against  excluding  remans  from  the 
scope  of  the  investigation. 

Nor  is  there  any  basis  for  determining 
that  remans  as  a  group  are  a  separate 
class  or  kind  of  merchandise.  There  is 
no  widespread  agreement  on  an  exact 
definition  of  “remans,"  which 


essentially  is  a  term  of  convenience  that 
indicates  that  at  least  some  additional 
processing  has  been  performed  on  rough 
sawn  lumber.  The  descriptions  of 
remans  on  the  record  are  laced  with 
generalities  too  broad  for  the 
Department  to  conclude  that  even  a 
subset  of  remans  constitutes  a  separate 
dass  or  kind  of  merchandise.  While  the 
Department  does  not  dispute  that 
certain  remans  are  produced  from  hi^y 
sophisticated  processing  techniques,  no 
attempt  was  made  to  enumerate  which 
processes,  when  applied  to  softwood 
lumber,  changed  the  physical 
characteristics,  ultimate  use, 
expectations  of  the  final  consumer, 
advertising,  and  channels  of  trade 
suffidently  to  create  a  separate  dass  or 
kind  of  merchandise.  The  comments 
received  did  not  present  a  coherent  set 
of  criteria  by  which  the  Department 
could  create  or  delineate  a  dass  or  kind 
of  merchandise  from  among  the  welter 
of  softwood  lumber  products. 

The  evidence  on  the  record  does  not 
demonstrate  that  all  remans  constitute  a 
separate  dass  or  kind.  To  the  contrary, 
the  evidence  presented  regarding  why 
remans  should  be  a  separate  class  or 
kind  is  contradictory. 

For  example,  the  ILRA  stated  that 
among  the  remans  made  by  member 
companies  of  the  ILRA  are  “decorative 
paneling,  window  casings,  flooring, 
moulding,  furniture  components,  ladder 
stock,  finger-jointed  and  end-matched 
merchandise."  See  Exhibit  B  of  the  ILRA 
Brief,  p.  3.  The  ILRA  asserts  that  these 
“reman  products  are  distinguishable, 
because  of  fabrication  and  finishing, 
from  common  sawmill  lumber  used 
primarily  in  the  construction,  repair  and 
remodeling  of  residential  and 
nonresidential  buildings."  Id.  Decorative 
paneling,  window  casings,  flooring  and 
moulding,  however,  while  not  common 
sawmill  lumber,  are  nevertheless  “used 
primarily  in  the  construction,  repair  and 
remodeling  of  residential  and 
nonresidential  buildings."  In  its  rebuttal 
brief,  the  ILRA  argues  that  the 
distinction  is  not  really  whether  remans 
are  used  in  the  construction,  repair  and 
remodeling  of  houses;  it  is  that  they  may 
be  used  for  nonstructural  interior 
purposes.  The  list  of  remans  provided  by 
ILRA,  however,  contains  siding,  gutters, 
fence  boards,  door  stock,  window  sash 
cuttings,  furring  and  roofing  strips  used 
across  structural  members  of  walls  and 
ceilings  to  serve  as  a  base  for  the 
attachment  of  wall,  ceiling  and  roof 
materials,  and  tongue  and  groove  roof 
and  floor  decking  which  provides  a 
structural  deck.  See  ILRA  brief  at 
Exhibit  B.  These  remans  do  not 
necessarily  fit  the  description  of  non- 
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structural  interior  purposes.  In  addition, 
all  of  these  products,  some  of  which  may 
be  advertised  separately,  are  also 
frequently  available  in  liunber  yards. 

l^oughout  this  proceeding,  the  term 
“reman”  was  routinely  applied  to  a  wide 
variety  of  lumber  products,  some  of 
which  would  clearly  be  within  the  scope 
of  the  proceeding  even  if  it  were  limited 
just  to  dimension  lumber.  For  example. 
Green  Forest  and  Tebb  indicated  that 
their  remanufacturing  businesses  consist 
of  nothing  more  elaborate  than  cutting 
the  lumber  into  customer-specified  sizes. 
They  remanufachire  2X4s  and  2X6s  out 
of  2Xl0s.  The  ILRA,  on  the  other  hand, 
argues  that  remans  should  be  a  separate 
class  or  kind  because  the  amount  of 
remanufacturing  is  so  substantial.  It 
argues  that  sawmill  lumber,  as  opposed 
to  remans,  is  generally  sold  to  the 
construction  industry  in  an  “as-is" 
condition,  ready  for  use  as  the  structural 
component  of  a  building.  The  same  is 
true,  however,  for  the  remanufactured 
2X4s  and  2X6s  to  which  we  referred 
above. 

Some  of  the  descriptions  of  what 
might  constitute  a  reman  presented  for 
the  record  were  mutually  exclusive.  For 
instance,  the  BLRA  indicated  that  only 
the  best  quality  lumber  can  be  used  for 
remans,  resulting  in  remans  always 
being  of  a  superior  quality  wood  than 
standard  dimension  lumber.  However, 
the  ISPA  and  Leggett  and  Platt  stated 
that  its  reman  product  of  interest,  bed 
frame  components,  is  produced  using 
wood  from  the  undesirable  outer  portion 
of  a  log,  which  is  often  used  for  the 
manufacture  of  wood  chips,  and 
therefore  is,  at  least  in  some  respects, 
unlike  the  more  expensive  prime 
dimension  lumber  which  they  argue  is 
the  focus  of  the  investigation.  (See  ISPA 
and  Leggett  and  Platt  brief,  p.  14.) 
Finally,  comments  received  were 
hyperbolic  in  nature,  with  Canadian 
interested  parties  insisting  that  their 
descriptions  of  the  most  highly 
processed  remans  made  from  only  the 
most  valuable  lumber  applied  to  all 
remans,  while  the  Coalition  contended 
that  the  consumer’s  expectations  for 
remans  and  standard  dimension  lumber 
were  the  same  because  the  consumer 
demands  of  both  products  the  best 
quality  for  the  lowest  price. 

Likewise,  there  was  conflicting 
evidence  regarding  the  amount  of  value- 
added  to  the  lumber  product  by  the 
remanufacturing.  ILRA  and  Leggett  and 
Platt  argue  that  there  is  substantial 
value  added,  while  Tebb  and  Green 
Forest  Products  state  that  this  is  not 
necessarily  the  case.  Neither  side 
presented  any  reasonable,  objective 
criteria  by  which  the  Department  could 


distinguish  among  the  numerous 
softwood  lumber  products. 

Respondents  point  to  the  MOU,  and 
appendices  B  and  E  of  the  MOU  in 
particular,  as  evidence  that  the 
Department  has  at  least  implicitly 
recognized  the  unique  nature  of  remans 
as  a  group,  and  that  the  Department  has 
experience  identifying  individual  reman 
products  and  administering  separate 
provisions  for  remans. 

The  list  of  products  included  in 
appendices  B  and  E  of  the  MOU  were 
derived  from  the  scope  of  the  1986 
investigation,  and  only  served  to  clarify 
product  coverage  for  purposes  of 
administering  the  MOU  {i.e.,  the  basis 
on  which  the  export  tax  would  be 
collected.)  The  lists  themselves, 
however,  and  the  products  specifically 
enumerated  and  defined  in  them, 
resulted  from  the  series  of  negotiations 
conducted  in  connection  with  the  MOU. 
As  such,  the  lists  and  the  products  they 
include  are  not  indicative  of  the  results 
of  an  examination  of  factual  evidence 
presented  to  the  Department  and 
analyzed  according  to  the  five  class  or 
kind  criteria.  While  the  lists  contain 
enough  information  to  describe  fairly 
what  had  been  agreed  upon  during 
negotiations,  they  do  not  provide 
sufficient  information  for  us  to  analyze 
properly  each  product  according  to  our 
criteria.  Therefore,  the  Department 
cannot  rely  on  these  lists  as  evidence 
that  remans  represent  an  individual 
class  or  kind  of  merchandise  within  the 
meaning  of  the  Trade  and  Tariff  Act  of 
1930,  as  amended,  (the  Act)  or  as  a  basis 
for  establishing  a  separate  class  or  kind. 

Pass-through  of  Subsidy  to  Remans 

Respondents  and  other  Canadian 
interested  parties  contend  that  because 
remanufacturers  purchase  softwood 
lumber  as  an  input  at  arm's-length 
prices,  the  Department  has  not  found 
that  remans  receive  a  countervailable 
subsidy.  Some  Respondents  also  argue 
that  the  focus  of  the  investigation  is  the 
primary  product  targeted  by  the  subsidy 
program  which  was  the  subject  of  the 
investigation.  Leggett  and  Platt  and  the 
ISPA  argue  that  the  Department  cannot 
include  bed  frame  components  within 
the  scope  of  the  investigation  because 
the  Department  has  not  found  that 
Canadian  producers  of  bed-frame 
components  themselves  have  received 
countervailable  subsidies. 

As  pointed  out  above,  remans  are 
included  within  the  scope  of  the 
investigation,  and  the  Department  did 
investigate  whether  remans  benefitted 
from  the  subsidies  investigated.  The 
Department  determined  that  remans  do 
benefit  from  subsidies.  As  the  ILRA 
noted,  not  all  remans  are  manufactured 


by  independent  producers;  some  reman 
producers  are  integrated  companies 
which  purchase  stumpage  and 
manufacture  both  dimension  lumber  and 
remans.  See  ILRA  rebuttal  brief  p.  4. 
Therefore,  some  producers  of  remans  do 
benefit  directly  from  stumpage.  A 
comparison  of  the  reman  products 
included  in  appendices  B  and  E  of  the 
MOU  with  the  products  listed  in  the 
results  of  Respondents’  surveys  of  end 
products  produced  by  stumpage  holders 
demonstrates  that  there  are  many 
remans  that  are  produced  by  tenure 
holders,  and  which,  therefore,  benefit 
directly  fi'om  stum'page  subsidies. 
Specifically,  several  products,  such  as 
lath,  siding,  flooring,  and  treated 
softwood  lumber  were  listed  in  both  the 
MOU  appendices  and  in  the  results  of 
the  end  product  surveys.  While  bed 
frame  components,  and  not  bed  frames 
(which  appear  on  the  end  products 
survey),  are  included  on  the  MOU 
reman  list,  it  is  nevertheless  clear  that 
the  stumpage-holding  companies  which 
produce  the  bed  frames  must  first  make 
the  constituent  bed  frame  components. 
Therefore,  the  subsidized  stumpage 
holders  who  produce  bed  frames  also 
manufacture  remans,  at  least  at  one 
point  in  their  production  process. 
Similarly,  results  of  the  end  products 
surveys  indicate  that  stumpage  holders 
produce  doors,  pallets,  and  fences,  while 
door  stock,  pallet  stock,  and  fence 
boards  all  appear  on  the  MOU 
appendices.  While  we  were  not 
completely  satisfied  that  the  end 
product  surveys  were  accurate  and 
complete,  it  is  apparent  that  stumpage 
holders  do  produce  remans  (see  the 
“Specificity”  section  of  this  notice). 

Since  it  is  clear  that  several  of  the 
products  listed  in  MOU  appendices  B 
and  E  produced  by  independent  reman 
producers  are  the  same  products  that 
are  produced  by  stumpage  holders  that 
benefit  from  the  subsidies  found  to  exist, 
the  issue  then  becomes  determining 
which  individual  companies  produce 
remans  as  part  of  a  continuous  process 
starting  with  the  felling  of  subsidized 
timber,  and  which  produce  remans  from 
lumber  purchased  at  arm’s  length.  The 
Department’s  procedures  for 
accomplishing  this  are  either  through 
company  exclusion  requests  or  through 
the  investigation  and  promulgation  of 
company-specific  rates.  However, 
because  the  number  of  exclusion 
requests  exceeded  300  and  the  number 
of  timber  processing  companies  is  even 
greater,  these  analyses  would  have  been 
so  large  as  to  be  impracticable,  and 
arguably  impossible,  within  the  confines 
of  this  countervailing  duty  investigation. 
For  a  fuller  explanation  of  our  rationales 
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for  these  exclusion  and  company- 
specific  rate  decisions,  please  refer  to 
the  “General  Calculation  Issues,"  and 
“Company  Exclusion”  sections  of  this 
notice. 

Upstream  Subsidy  Issue 

Respondents  argue  that  the 
Department  cannot  include  remans, 
including  bed  frame  components,  within 
the  scope  of  the  investigation  because 
the  Department  has  not  found  that  the 
subsidies  provided  to  Canadian 
softwpod  lumber  producers  are  provided 
to  independent  reman  producers.  As 
such,  countervailing  duties  on  imports  of 
remans  may  not  be  imposed  absent  an 
afHrmative  upstream  subsidy 
determination  with  respect  to  the 
imported  merchandise. 

Section  701(e)  of  the  Act  provides  that 
whenever  the  Department  has 
reasonable  grounds  to  believe  or  suspect 
that  an  upstream  subsidy,  as  dehned  in 
section  77lA(a),  is  being  paid  or 
bestowed,  the  administering  authority 
shall  investigate  whether  an  upstream 
subsidy  has  in  fact  been  paid  or 
bestowed,  and  if  so,  shall  include  the 
amount  of  the  upstream  subsidy  as 
provided  in  section  77lA(c).  Section 
77lA(a)  defines  an  upstream  subsidy  as 
any  subsidy  that  is  bestowed  on  an 
input  product  used  in  the  manufacture  of 
the  merchandise  subject  to  the 
investigation,  if  there  is  a  competitive 
benefit  bestowed  on  the  subject 
merchandise  that  has  a  significant  effect 
on  the  cost  of  manufacturing  of  the 
subject  merchandise.  There  is  a 
competitive  benefit  if  the  price  for  the 
input  product  is  lower  than  an 
unsubsidized,  arm’s-length  price. 

The  scope  of  this  investigation  covers 
certain  softwood  lumber  products,  and 
includes  both  dimension  lumber  and 
remans,  the  former  being  the  input  to  the 
latter.  Both  dimension  lumber  and 
remans  are  produced  by  stumpage 
holders  which  receive  stumpage  at 
preferential  prices.  Reman  producers 
that  purchase  lumber  from  stumpage 
holders  at  arm’s-length  prices  argue  that 
the  Department  cannot  impose  a 
countervailing  duty  order  on  their 
lumber  products  without  conducting  an 
upstream  subsidy  investigation  to 
demonstrate  that  the  remans  are 
receiving  a  countervailable  benefit.  As 
we  discussed  above,  the  Department  has 
found  that  some  producers  of  remans 
are  found  to  be  receiving 
countervailable  benehts.  The 
Department  is  not  obligated  to 
investigate  every  producer  of  the  subject 
merchandise  if  some  producers  are 
found  to  be  receiving  subsidies. 
Exclusion  investigations,  which  were 
impracticable  in  this  investigation,  are 


the  appropriate  avenue  to  determine  if 
there  are  specific  companies  that  do  not 
receive  countervailable  benefits.  The 
Coalition,  on  the  other  hand,  contends 
that  section  771A  is  irrelevant  because 
forestry  products  are  within  the  scope  of 
the  agriculture  provision  under  section 
771B. 

We  disagree  with  the  Coalition  that 
an  analysis  based  on  section  771B  of  the 
Act  is  applicable  in  this  case.  Section 
771B,  which  deals  with  certain 
processed  agricultural  products, 
mandates  that  “*  *  *  subsidies  found  to 
be  provided  to  either  producers  or 
processors  of  the  product  shall  be 
deemed  to  be  provided  with  respect  to 
the  manufacture,  production,  or 
exportation  of  the  processed  product,”  if 
the  demand  for  the  raw  agricultural 
product  is  substantially  dependent  on 
the  demand  for  the  latter-stage  product, 
and  the  processing  adds  limited  value  to 
the  raw  product.  Remans  are  not 
processed  agricultural  products  for  the 
purposes  of  this  provision.  The  Act  and 
its  legislative  history  indicate  that  this 
provision  was  intended  for  agricultural 
food  products  with  minimal  processing 
between  the  raw  agricultural  product 
and  the  processed  product,  not  a 
manufactured  product  such  as  remans 
(which  are  produced  from  another 
manufactured  product,  lumber). 
Specifically,  section  771(4)(E)(iv)  defines 
“raw  agricultural  product”  as  “any  farm 
or  fishery  product.” 

Moreover,  assuming,  arguendo,  that 
lumber  were  an  agricultural  product 
intended  to  be  covered  by  Congress 
under  section  771B,  there  is  no  evidence 
on  the  record  indicating  that  demand  for 
remans  is  substantially  dependent  on 
demand  for  logs,  the  raw  product  in  this 
case,  nor  is  there  substantial  evidence 
showing  only  “limited”  value  added 
either  when  processing  logs  into  lumber 
or  lumber  into  many  remans. 

GATT  Issues 

Some  Respondents  argue  that  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT)  precludes  the  levy  of 
countervailing  duties  in  excess  of  the 
amount  of  subsidy  found  to  exist.  They 
conclude  that  because  subsidies  were 
not  found  to  exist  on  remans, 
countervailing  duties  cannot  be  applied 
to  them.  This  investigation  does  not 
result  in  the  levy  of  countervailing 
duties.  Actual  duties  will  not  be  levied 
unless  an  order  is  issued,  and  even  then 
not  until  a  section  751  review  is 
completed  or  not  requested.  Further, 
because  this  is  an  aggregate  case,  it  is 
necessary  for  the  Department  to 
calculate  and  assess  duty  deposits  on 
the  average  subsidy  found  for  all  of  the 
merchandise  subject  to  the. 


investigation.  We  do  not  believe  that 
these  procedures  violate  the  GATT  or 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
X3(1II  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT  Subsidies 
Code).  Because  we  cannot  calculate  the 
average  subsidy  on  all  merchandise  (as 
Statistics  Canada  could  not  provide  the 
relevant  total  value  of  all  shipments  of 
the  subject  merchandise),  we  will 
instruct  Customs  to  collect  cash  deposits 
on  a  first  mill  basis.  As  such,  we  will  not 
collect  more  in  deposits,  on  average, 
than  the  amount  of  subsidy  found.  With 
respect  to  actual  duty  assessment,  this 
issue  will  be  addressed  during  the  first 
administrative  review  if  an  order  is 
issued  and  if  such  review  is  requested. 

Collection  of  Duties  for  Remanufactured 
Softwood  Lumber  Products  on  First  Mill 
Basis 

Respondents  argue  that  if  the 
Department  does  not  accept  their 
contentions  that  remans  represent  a 
separate  class  or  kind  of  merchandise, 
which  should  be  excluded  from  the 
order  (if  an  order  is  issued),  at  a 
minimum,  the  Department  should,  be 
consistent  with  its  instructions  to 
Customs  made  following  the  Preliminary 
Affirmative  Countervailing  Duty 
Determination;  Certain  Softwood 
Lumber  Products  from  Canada,  51  FR 
37435  (October  22, 1986)  (Lumber  II), 
that  the  countervailing  duty  be  imposed 
on  the  first  mill  value  of  the  lumber 
input. 

Tebb  opposes  duty  assessment  on  this 
basis,  citing  the  alleged  imprecision 
resulting  from  the  fluidity  of  potential 
methods  for  the  accounting  of  first  mill 
values,  and  the  inherent  difficulty  in 
enforcing  such  a  provision. 

The  Department  is  requiring  the 
posting  of  a  bond  or  cash  deposit  on  the 
first  mill  value  for  the  purposes  of  this 
investigation.  However,  to  the  extent 
that  any  of  Tebb’s  concerns  regarding 
incorrect  postings  are  borne  out,  the 
matter  should  be  presented  directly  to 
the  Customs  Service.  For  a  fuller 
discussion  of  our  rationale  for  the  use  of 
first  mill  values,  see  the  relevant  portion 
of  the  “General  Calculations  Issues”  and 
the  “Suspension  of  Liquidation”  sections 
of  this  notice. 

Company  Exclusion  Requests 

In  the  Preliminary  Determination,  we 
preliminarily  determined  that  six 
companies  out  of  the  334  companies  that 
requested  exclusion  would  qualify  for 
exclusion  fiom  any  eventual 
countervailing  duty  order.  The 
Department  had  previously  determined 
that  investigating  334  company-specific 
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exclusion  requests  was  not  practicable 
within  the  meaning  of  19  CFTR  355.14(c). 
(See  Decision  Memorandum.  Company 
Exclusions,  January  17, 1992,  in  the 
public  nie.  Room  8099,  of  the 
Department  of  Commerce.)  (All  relevant 
case  documents  referenced  in  this  notice 
are  available  in  the  public  Hie  at  this 
location.)  Although  we  determined  that 
we  could  not  investigate  334  exclusion 
requests,  we  did  accept  exclusion 
requests  from  companies  that  used 
exclusively  or  primarily  U.S.-origin  logs 
in  their  lumber  production. 

For  purposes  of  this  final 
determination,  the  Department 
considered  all  24  exclusion 
questionnaire  responses  which  the  COC 
submitted  on  January  31. 1992.  We  also 
took  into  account  all  timely  information 
submitted  on  behalf  of  these  companies 
after  January  31, 1992. 

Based  on  our  review  of  the  responses, 
certifications  received,  and  verification, 
we  have  determined  to  exclude  15 
companies  from  any  countervailing  duty 
order  issued  as  a  result  of  this 
investigation.  In  determining  which 
companies  to  exclude,  we  first  identiHed 
those  companies  that  exported  to  the 
United  States  during  the  period  of 
investigation  (POI).  Six  companies  did 
not  export  to  the  United  States  during 
the  POI  and,  therefore,  have  not  been 
excluded  pursuant  to  19  CFR  355.14. 
Next,  we  checked  to  see  if  all  companies 
purchased  the  subject  merchandise 
during  the  POI.  One  company  did  not 
purchase  any  U.S.-origin  logs  and  did 
not  provide  data  on  its  purchases  of 
non-US.-origin  logs  and,  therefore,  viras 
not  excluded. 

The  next  stage  was  to  identify  those 
companies  which  used  only  U.S.-origin 
logs  in  their  lumber  production  during 
the  POI.  There  were  three  such 
companies.  We  then  identihed  those 
companies  which  purchased  both  U.S.- 
origin  logs  as  well  as  non-U.S.-origin 
logs  and  lumber.  For  these  companies 
we  applied  the  province-specific  per 
cubic  meter  benefit  to  the  volume  of 
each  company's  purchases  of  private 
logs.  Crown  logs,  and  Crown  lumber, 
and  a  zero  rate  to  the  value  of  each 
company’s  purchases  of  U.S.-origin  logs. 
If,  after  calculating  the  benefit  and 
dividing  by  total  shipment  value,  a 
company  had  an  overall  de  minimis 
subsidy  rate,  it  was  excluded.  Only  one 
company  was  found  to  have  a  rate 
above  de  minimis,  and,  therefore,  was 
not  excluded.  Where  necessary,  we 
have  applied  the  weighted-average 
exchange  rate  for  the  period  of 
investigation  to  convert  values  reported 
in  U.S.  dollars  to  Canadian  dollars. 

Respondents  have  argued  that  the 
Department  should  exclude  all 


companies  located  in  the  southern 
border  region  of  Quebec  based  on  a 
Forestry  Canada  study  of  this  region 
that  found  that  70  percent  of  the  lumber 
made  in  the  region  was  from  U.S.-origin 
logs.  Respondents  argue  that  at  a 
minimum,  the  Department  should  only 
apply  the  benefit  to  the  estimated  30 
percent  of  lumber  that  comes  from  non- 
U.S.-origin  logs. 

The  Department’s  regulations  provide 
only  for  company  exclusions,  not 
geographic  or  regional  exclusion 
requests.  If  the  Department  were  to 
exclude  all  companies  from  Quebec’s 
border  region  without  having  examined 
them  on  a  case-by-case  basis,  the 
Department  may  inadvertently  exclude 
companies  in  the  region  that,  according 
to  our  regulations,  would  be  ineligible 
for  exclusion  (see  19  CFR  355.14).  For 
example,  companies  that  did  not  export 
to  the  United  States  during  the  POI  are 
ineligible  for  exclusion. 

However,  the  Department  has  allowed 
company-specific  exclusion  requests  in 
this  investigation  under  19  CFR  355.14. 

All  companies  from  Quebec's  border 
region  with  the  United  States  that 
believed  they  were  eligible  for  exclusion 
should  have  applied  for  exclusion,  as  a 
number  of  companies  have  done. 

In  addition.  Respondents  argue  that 
all  arm’s-length  lumber  purchases 
should  be  excluded  from  the 
Department’s  benefit  calculation  for  the 
exclusion  companies.  We  disagree  with 
Respondents  with  respect  to  this  issue. 
According  to  19  CFR  355.14(b)(3),  if  the 
exporter  is  not  the  producer  of  the 
merchandise,  the  person  must  certify 
that  the  suppliers  or  producers  of  the 
merchandise  receive  no  subsidies.  When 
a  wholesaler,  trader,  or  other  type  of 
seller  purchases  a  product  and  performs 
no  value-added  manufacturing,  the 
Department  assumes  that  the  subsidy  on 
the  product  passes  forward  to  the  selling 
stage.  (See  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Order  Certain  Steel 
Wire  Nails  from  Thailand,  52  FR  36967 
(October  2, 1987)).  On  this  basis,  the 
benefit  was  applied  to  all  purchases  of 
lumber,  whether  or  not  they  were  at 
arm’s  length. 

Moreover,  Respondents  argue  that  the 
Department  should  use  a  company’s 
province-specific  rate  for  purposes  of 
the  exclusion  calculation.  The 
Department  agrees  with  Respondents 
and  has  used  the  province-specific  per 
cubic  meter  benefit  in  order  to  calculate 
the  subsidy  rate  for  exclusion 
companies. 

Finally,  for  those  companies  not  found 
to  have  de  minimis  benefits. 
Respondents  argue  the  Department 
should  calculate  company-specific  rates. 


According  to  19  CFR  355.2(Hd),  the 
Department  will  calculate  individual 
rates  only  to  the  extent  practicable.  The 
Department  has  determined,  as 
previously  stated  above  in  regard  to 
requests  for  exclusion,  that  because  of 
the  large  number  of  companies  involved 
in  this  investigation  it  is  not  practicable 
to  calculate  company-specific  rates. 

'The  names  of  the  excluded  companies 
are  listed  in  the  “Suspension  of 
Liquidation”  section  of  this  notice.  We 
have  adjusted  our  country-wide  rate 
calculation  to  remove  the  effect  of  the 
companies  we  have  excluded. 

Analysis  of  Programs 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidies  (the  POT)  is  the  COC’s  fiscal 
year.  April  1, 1990,  through  March  31, 
1991, 

Unless  otherwise  specified,  all  values 
referred  to  are  denomina  ted  in 
Canadian  dollars. 

General  Calculation  Issues 

Use  of  Aggregate  Data 

We  have  relied  on  aggregate 
information  [i.e.,  data  for  the 
manufacturers,  producers  and  exporters 
in  all  provinces  and  territories  subject  to 
investigation)  provided  by  the  GOC  and 
the  provincial  governments  for  this 
determination  because  of  the  large 
number  of  producers  of  softwood  lumber 
products  covered  by  this  investigation. 
Although  we  received  a  number  of 
requests  for  company-specific  rates,  we 
determined  not  to  issue  any  company- 
specific  rates  in  this  investigation. 

Shipment  Values  Used  in  Denominator 
of  the  Subsidy  Calculation 

The  shipment  data  contained  in  the 
denominator  of  the  benefit  calculation 
are  vital  for  two  reasons.  First,  it  has  an 
important  impact  on  the  benefit 
calculation  and  hence  must  be  as 
accurate  as  possible.  Second,  the 
product  composition  incorporated  in  the 
shipment  value  has  important 
implications  for  how  U.S.  Customs 
should  collect  the  duty.  That  is,  if  the 
value  of  all  remans  within  the  scope  of 
this  investigation  is  included  in  the 
denominator  of  the  benefit  calculation, 
then  U.S.  Customs  must  collect  the  duty 
on  the  value  at  the  mill  of  final 
manufacturing  {Le.,  final  mill).  On  the 
other  hand,  if  the  value  of  remans  is 
excluded  from  the  denominator  of  the 
benefit  calculation,  then  U.S.  Customs 
must  collect  the  duty  on  the  value 
exiting  the  first' mill  of  manufacturing 
{i.e.,  first  mill).  Both  the  accuracy  and 
composition  of  the  shipment  value  used 
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in  the  Preliminary  Determination  have 
been  questioned  by  the  Coalition. 

The  Coalition  argues  that  the 
denominator  includes  a  certain  amoi^t 
of  double  counting,  which  occurred  as  a 
result  of  including  the  value  of  some 
remans  and  the  lumber  inputs  from 
which  they  came.  It  maintains  that 
therefore  the  denominator  should  be 
reduced  by  a  minimum  of  hve  percent 
(the  estimate  of  double  counting  by 
Statistics  Canada  ofHcials].  The 
Coalition  further  insists  that,  since  the 
shipment  value  includes  remanufactured 
lumber,  the  Department  should  collect 
the  duty  on  a  final  mill  basis  in  order  to 
capture  the  entire  value  of  the  remans 
entering  the  United  States.  Even  if 
remans  can  be  purged  from  the  shipment 
value,  the  Coalition  insists  that 
collecting  the  duty  on  a  first  mill  basis 
would  be  difficult,  if  not  impossible,  to 
enforce.  Lastly,  the  Coalition  maintains 
that  even  if  U.S.  Customs  treats  remans 
differently,  these  exceptions  should  only 
be  made  in  the  case  of  arm’s-length 
transactions  and  for  companies  which 
produce  remans  exclusively  from 
lumber. 

Respondents  counter  that  the  small 
degree  of  double  counting  in  the 
shipment  data  only  serves  to  understate 
the  amount  of  the  denominator,  i.e.,  it  is 
to  their  detriment.  They  also  maintain 
that  since  the  shipment  value  expressly 
excludes  siding,  flooring,  and  other 
remanufactured  millwork,  the  duty 
should  be  assessed  on  a  first  mill  basis. 
They  contend  that  this  is 
administratively  feasible  and  precisely 
what  U.S.  Customs  did  after  Lumber  II. 

In  order  to  explain  this  issue,  it  is 
important  to  describe  how  the  shipment 
data  were  calculated.  At  verification,  it 
was  established  that  data  on  total 
shipment  values  of  all  subject 
merchandise  were  not  directly  available 
to  the  GOC.  Therefore,  Statistics 
Canada  calculated  shipment  values 
from  its  existing  data.  Statistics  Canada 
collects  the  relevant  data  primarily  on  a 
first  mill  basis  and  has  no  system  for 
collecting  final  mill  data.  The 
Department  verified  both  the  data  and 
the  calculations. 

As  discussed  in  detail  in  the  Federal 
Government  Verification  Report,  there 
were  two  general  components  of  the 
shipment  values — the  calculated,  per 
unit  shipment  values  and  the  actual 
shipment  volumes.  Statistics  Canada 
multiplied  these  two  figures  to  obtain 
total  shipment  values  for  each  province. 
The  shipment  volumes  explicitly 
exclude  double  counting,  while  the 
calculated,  per  unit  values  may  contain 
a  small  amount  (;.e.,  estimated  to  be  five 
percent  by  Statistics  Canada  officials)  of 
remanufactured  shipment  values. 


Based  on  verification,  the  Department 
finds  the  shipment  data  fi'ee  fix>m  double 
counting.  First,  as  stated  above,  the 
shipment  volumes  are  carefully 
scrutinized  by  Statistics  Canada  for 
double  counting.  Secondly,  while  the 
calculated,  per  unit  shipment  values 
may  contain  some  remanufactured 
shipment  values,  their  inclusion  in  the 
per  unit  value  renders  an  average  per 
unit  value  which,  in  all  likelihood,  is 
insignificantly  difierent  from  a  purely 
lumber  per  unit  value. 

The  Coalition’s  statement  that  the 
shipment  data  are  overestimated  by  five 
percent  stems  from  a  misunderstanding 
of  the  data.  Statistics  Canada  officials 
explained  during  verification  that  among 
the  various  per  unit  prices  comprising 
the  average  per  unit  value,  five  percent 
were  fi‘om  remans.  They  did  not  state 
that  the  per  unit  values  were  five 
percent  higher  as  a  result  of  including 
the  remanufactured  per  unit  values. 

On  the  other  hand.  Respondents’ 
assertion  that  the  inclusion  of  some  per 
unit  prices  for  remans  slightly  lowers 
the  shipment  value  is  only  paibally  true; 
it  is  true  for  the  example  they  provide. 
However,  the  shipment  value  also 
includes  some  remanufactured  per  unit 
values  which  will  tend  to  overstate  the 
figure.  This  is  explained  below. 

There  are  two  general  types  of 
remanufactured  per  imit  values  included 
in  the  per  unit  shipment  values  and  they 
tend  to  offset  one  another.  One  group, 
lumber  that  is  sold  from  the  first  mill 
rough  and  then  planed  in  the  second 
mill,  will  include  per  unit  prices  which 
tend  to  understate  the  total,  calculated, 
per  unit  value.  This  is  true  since  U.S. 
Customs  will  collect  duty  on  a  FOB  first 
mill  basis  only  insofar  as  the  lumber  is 
at  least  to  the  planed  stage.  That  is, 
when  lumber  is  not  planed  in  the  first 
mill,  the  planing  mill  is  then  considered 
to  be  the  first  mill.^  The  second  group, 
lumber  that  is  sold  in  standard 
dimensions  from  one  mill  to  a  second 
mill  which  cuts  the  lumber  into  custom 
dimensions,  will  include  per  unit  values 
which  tend  to  overstate  the  total, 
calculated,  per  unit  value.  Hence  the 
eflect  of  the  remanufactured  per  unit 
prices  on  the  total,  calculated,  per  unit 
prices,  while  impossible  to  determine 
with  precision,  is  most  certainly  quite 
small  and  not  to  the  clear  advantage  of 
either  party. 

While  the  Department’s  clear 
preference  is  to  use  final  mill  values  in 


*  An  April  20, 1992  letter  from  Ms.  Barbara 
Tillman,  Office  Director,  Office  of  Countervailing 
Compliance,  to  Mr.  Carlton  L  Brainard,  Director, 
Office  of  Trade  Operations,  U.S.  Customs  Service 
states  “(pjlease  note  that  further  processing  does 
not  include  the  planing  process  from  rough-cut  to. 
planed  lumber." 


calculating  benefits  (which  we 
requested  in  the  questionnaire),  the  fact 
that  such  data  were  not  available  and 
could  not  be  accurately  estimated  or 
calculated,  and  the  fact  that  Statistics 
Canada  made  every  eflort  to  isolate  and 
accurately  calculate  first  mill  shipment 
values,  have  rendered  a  situation  in 
which  using  first  mill  is  applicable. 
Therefore,  in  calculating  the  subsidy 
rate  form  the  programs  that  the 
Department  is  finding  countervailable, 
the  Department  is  using  as  the 
denominator  the  shipment  values 
provided  by  Statistics  Canada,  which 
represent  to  the  best  possible  extent,  the 
value  of  softwood  lumber  products  at 
the  first  mill.  As  such,  the  Department 
will  also  instruct  U.S.  Customs  to  collect 
the  duty  on  the  FOB  first  mill  value. 

Inclusion  of  By-Products  in  the 
Denominator 

To  calculate  the  ad  valorem  subsidy 
from  stumpage  programs,  the 
Department  has  divided  the  total  benefit 
by  the  value  of  certain  softwood  lumber 
products  (at  the  first  mill/planing  mill 
stage)  plus  the  value  of  by-products  that 
are  produced  during  the  lumber 
production  process  and  sold  by  lumber 
producers. 

To  calculate  the  benefit  used  in  the 
numerator  of  the  calculation,  we  have 
multiplied  the  per  cubic  meter 
difierential  between  the  preferential  and 
nonpreferential  stumpage  prices  by  the 
volume  of  subsidized  logs  harvested 
from  provincial  lands  that  entered 
sawmills  during  the  period  of 
investigation,  to  the  extent  that  we  had 
verified  data  for  this  calculation.  The 
Department  did  not  include  in  the 
calculation  the  volume  of  logs  harvested 
from  private,  federal  or  native  lands,  or 
the  volume  of  logs  harvested  from 
provincial  lands  that  were  provided  at 
nonpreferential  prices.  As  discussed 
below,  we  did  not  exclude  sales  of 
subsidized  logs  by  major  tenureholders 
to  unrelated  companies  that  were 
harvested  from  provincial  land  because 
data  isolating  such  sales  from  all  trade 
in  logs  were  not  provided. 

In  the  denominator  of  the  subsidy 
calculation,  the  Department  included  the 
total  value  of  all  softwood  lumber 
shipped  in  each  province  (at  the  first 
mill/planing  mill  stage)  plus  the 
shipment  value  of  by-products  that  are 
produced  during  the  lumber  production 
process.  The  total  value  of  softwood 
lumber  includes  liunber  produced  from 
both  subsidized  and  nonsubsidized 
stumpage.  By  using  this  total  value  in 
the  denominator,  we  ensure  that  we  do 
not  countervail-more  than  the  average 
sub&idy  attributable  on  an  aggregate 
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level  to  the  products  under 
investigation. 

Numerator  Issues 

Respondents  assert  that  the 
Department  should  exclude  from  the 
numerator  the  proportion  of  logs  sent  to 
sawmills  but  attributable  to  the, 
production  of  products  other  than 
softwood  lumber  products.  Conversely, 
Respondents  argue  that  the  Department 
should  include  in  the  numerator  of  the 
calculation  only  the  volume  of  the  logs 
harvested  based  on  the  proportion  of 
wood  Hber  from  Crown  timber  entering 
sawmills  that  emerges  as  softwood 
lumber.  Neither  of  these  proposals  is 
methodologically  correct. 

Stumpage  is  provided  at  preferential 
rates  to  producers  of  certain  softwood 
lumber  products.  Because  the  shimpage 
holders  themselves  are  lumber 
producers,  the  stumpage  benefit  is  like  a 
grant  to  the  company.  As  discussed  in 
the  “Specificity"  section  above,  we  have 
determined  that  the  stumpage  benefit  is 
not  tied  solely  to  the  production  of 
softwood  lumber.  As  a  result  all 
products  produced  during  the  lumber 
production  process  receive  the  benefit 
When  stumpage  holders  purchase  the 
softwood  timber,  they  are  not 
purchasing  just  that  portion  of  the 
timber  that  can  be  used  to  produce 
lumber,  nor  are  they  purchasing  the 
timber  in  its  constituent  parts. 

Moreover,  it  is  the  whole  log  that  must 
be  processed  to  produce  lumber,  not  just 
certain  parts  of  the  log  or  a  certain 
volume  of  the  log. 

Because  the  stumpage  benefit  that  we 
are  calculating  is  that  which  is  received 
by  lumber  pn^ucers  which  purchase 
subsidized  stumpage,  and  not  a  benefit 
received  by  log  producers,  the  subsidy  is 
properly  attributed  to  the  value  of  the 
lumber  products  produced  fix>m  that 
preferentially  provided  input.  Despite 
Respondents'  arguments,  it  is  irrelevant 
whether  products  that  are  produced 
during  the  lumber  production  process 
are  at  different  stages  of  production 
than  finished  lumber.  The  stumpage 
subsidy  benefits  sales  of  all  prc^ucts 
produced  during  the  lumber  production 
process. 

Further,  Respondents  are  not  on  point 
when  they  argue  that  the  subsidy  on  the 
stumpage  should  be  diluted  by 
apportioning  between  the  volume  of  the 
log  that  ends  up  as  lumber  and  the 
volume  that  ends  up  as  other  products. 
That  argiiment  pertains  to  pass-through 
issues  and  is  not  relevant  in  this  case 
because  the  producers  that  receive  the 
benefit  from  the  program  are  also  the 
producers  of  the  certain  softwood 
lumber  products  subject  to  investigation. 
Thus,  this  is  not  a  pass-through  issue  as 


in  Final  Affirmative  Countervailing  Duty 
Determination:  FVesh,  Chilled  and 
Frozen  Pork  from  Canada,  54  FR  30774 
(1989)  (Pork),  where  the  producers  of 
swine  were  different  them  the  producers 
of  pork  products. 

The  only  conceivable  volume-based 
analysis  that  could  be  considered 
relevant  is  not  what  portion  or 
percentage  of  the  log  ends  up  as  lumber, 
but  rather  how  many  cubic  meters  of  a 
log  are  required  to  produce  one  cubic 
meter  of  lumber.  As  such,  the  proper 
analysis  would  be  to  apply  the  inverse 
of  Respondents’  volume  argument  so 
that  the  subsidy  that  benefits  shipments 
of  certain  softwood  lumber  products  is 
not  diluted.  Under  such  an  analysis,  one 
.would  calculate  how  many  cubic  meters 
of  logs  (e.j.,3)  are  required  to  produce 
one  cubic  meter  of  lumber,  and  then 
multiply  the  per  cubic  meter  benefit  by 
this  yield  factor.  The  result  would  then 
be  multiplied  by  the  total  cubic  meters 
of  lumber  shipments  and  that  amoimt 
would  be  the  total  benefit  used  in  the 
numerator. 

However,  such  a  calculation  of  lumber 
yield  is  unnecessary  because  when  we 
multiply  the  per  cubic  meter  stumpage 
benefit  by  the  total  cubic  meters  of  logs 
harvested  under  subsidized  tenures  that 
enter  sawmills,  we  have  calculated  the 
total  benefit  received  by  all  lumber 
producers  in  the  aggregate.  Indeed,  such 
a  calculation  would  be  uncalled  for 
inasmuch  as  we  consider  that  the 
subsidy  being  provided  is  not  tied 
specifically  to  sales  of  softwood  lumber 
but  rather  to  sales  of  all  products 
produced  during  the  lumber  production 
process.  If  we  were  to  use  a  lumber 
yield  factor  adjustment  (which  is  the 
only  volume-based  allocation  of  the 
benefit  that  could  arguably  be 
appropriate),  there  is  no  way  to  attribute 
any  amount  of  the  subsidy  to  chips  or 
other  by-products  because  there  is  no  ' 
comparable  volume  yield  factor.  Since 
the  subsidy  on  sUunpage  [i.e.,  the  log)  is 
not  tied  to  specific  products  produced 
during  the  lumber  production  process, 
the  only  appropriate  way  to  allocate  the 
benefit  is  to  divide  by  shipment  values 
of  all  products  produced  during  the 
lumber  production  process.  Thus,  the 
only  remaining  issue  is  to  determine  the 
relevant  sales  values  over  which  the 
benefit  should  be  allocated. 

Denominator  Issues 

We  have  recognized  that  there  are 
certain  products  of  commercial  value 
that  result  fi'om  the  lumber  production 
process,  (i.e.,  chips  and  sawdust)  that 
are  separate  and  distinct  fi-om  the 
lumber  produced.  Accordingly,  we  have 
included  the  value  of  these  products  in 
our  denominator  in  order  to  calculate 


the  ad  valorem  subsidy  rate,  consistent 
with  the  Department’s  practice 
described  in  section  355.47(c)(1)  of  its 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31, 
1989)  (Proposed  Regulations). 

Respondents  agree  that  the 
Department  was  correct  in  allocating  the 
benefit  over  not  just  lumber  but  also  the 
commercial  products  produced  by  mills 
other  than  lumber,  including  chips, 
sawdust,  and  shavings.  This  is 
inconsistent  however,  with  the 
remainder  of  their  argument. 
Respondents’  own  calculation,  as 
prodded  in  their  case  bnef,  does  not 
include  the  value  of  products  other  than 
lumber,  i.e^  chips,  sawdust,  and 
shavings.  They  argue  that  these 
products  should  not  be  included  because 
they  are  at  different  stages  of  processing 
than  finished  lumber,  and  that  by 
including  products  at  different  stages  of 
the  production  process,  we  are  causing 
distortion.  We  disagree  with 
Respondents  that  we  are  causing 
distortion  by  attributing  the  subsidy  to 
products  that  are  at  different  stages  of 
the  production  process.  Chips,  sawdust, 
and  lumber  were  all  produced  during  the 
same  milling  process.  We  assume  that 
as  a  result  of  the  milling  operation,  all 
products  that  are  produced  and  sold 
benefit  from  an  untied  subsidy.  While 
we  recognize  that  lumber  may  have 
more  value  added  when  compared  to 
woodchips  and  sawdust,  it  is  the 
Department’s  intent  to  capture  the 
amount  of  the  subsidy  based  on  the  total 
value  of  all  products  sold  regardless  of 
whether  one  product  has  more  value 
than  another. 

As  discussed  above,  we  have  included 
the  values  of  chips  and  sawdust  in  the 
denominator  of  our  calculation.  This  is 
consistent  with  the  Department’s 
practice,  described  in  its  Proposed 
Regulations,  §  355.47(c)(1).  This  section 
provides  that  where  the  Department 
determines  that  a  countervailable 
benefit  is  not  tied  to  the  product  or  sale 
of  a  particular  product  or  products,  the 
Department  will  allocate  the  benefit 
over  all  products  produced  by  a  firm,  in 
the  case  of  a  domestic  program. 

The  Coalition  maintains  that  the 
Dep£irtment  erroneously  allocated  the 
subsidies  to  lumber  mills  over  both  the 
primary  product  and  the  by-products 
that  result  firom  the  production  of 
lumber.  The  Coalition  argues  that  the 
woodchips,  sawdust,  and  shavings  that 
are  residues  from  the  production  of 
softwood  lumber  are  properly 
categorized  as  by-products  (i.e.,  they  are 
produced  as  the  necessary  result  of  the 
production  a  much  more  valuable 
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good).  The  Coalition  cites  three 
determinations  involving  Lamb  Meat 
from  New  Zealand  46  FR  58128  (1981),  54 
FR  1402  (1989),  and  54  FR  19590. 
(collectivriy,  Lamb  Meat)  and  Pork 
where  the  Department  has  allocated  the 
subsidy  exclusively  to  primary  products. 
Despite  Respondents’  arguments,  the 
Coalition  maintains  that  the  ruling  of  the 
U.S.-Canada  Binational  Panel  in  Fresh, 
Chilled,  and  Frozen  Poric  does  not 
require  the  Department  to  overturn  its 
prior  controlling  precedents. 

The  Coalition  further  argues  that 
provincied  stumpage  programs  are 
targeted,  if  not  explicitly  “tied,”  to 
softwood  lumber  production.  They  argue 
that  there  can  be  little  doubt  that  the 
basic  eHect  of  the  subsidized  provincial 
stumpage  programs  is  to  aid  and  benefit 
sawmills  so  as  to  promote  softwood 
lumber  production,  not  the  production  of 
chips.  Furthermore,  the  Coalition  argues 
that  the  intent  behind  the  program  is 
normally  an  important  consideration 
when  the  Department  must  make  an 
allocation. 

We  disagree  with  the  Coalition  with 
respect  to  these  issues.  As  discussed 
above,  the  Department  has  determined 
that  the  stumpage  subsidy  is  not 
provided  specifically  to  the  producers  of 
softwood  lumber,  or  tied  specifically  to 
the  production  of  softwood  lumber. 

Thus,  any  products  that  are  produced 
during  the  lumber  production  process, 
and  sold  by  lumber  producers 
purchasing  subsidized  stumpage,  benefit 
from  the  stumpage  subsidy.  Therefore, 
pursuant  to  the  Department’s 
regulations,  we  are  allocating  the  benefit 
over  the  total  value  of  shipments  (at  the 
first  mill/planing  mill  stage)  of  ail 
products  produced  during  the  lumber 
production  process. 

The  Coalition’s  references  to  Lamb 
Meat  and  Pork  are  inapposite.  In  the 
most  recent  administrative  review  of 
Lamb  Meat,  56  FR  38423  (August  13, 
1991),  subsidy  benefits  were  for  lamb 
meat  production,  and  thus  were 
allocated  over  the  shipment  value  of 
lamb  meat.  The  Coalition’s  argues  that 
(1)  the  methodology  used  by  the 
Depcu-tment  to  allocate  the  benefit  in  the 
Redetermination  on  Remand  in  Pork  is 
inapplicable  here,  (2)  the  Panel  decision 
does  not  have  precedential  value  for 
future  cases,  and  (3)  the  circumstances 
involved  in  allocating  the  benefit  to  pork 
producers  are  unique  to  that  case. 
However,  we  find  these  points  to  be  in 
contradiction  when,  in  response  to 
Respondents’  volume  arguments,  the 
Coalition  cited  to  the  Department’s 
position  in  the  Redetermination  on 
Remand  where  the  preferred 
methodology  for  “achieving  an  equitable 


allocation  would  be  to  divide  the  total 
benefits  received  by  hog  farmers  by  the 
total  value  of  products  derived  fitim 
their  hogs.” 

Finally,  the  Coalition  further  argues 
that  an  additional  subsidy  is  conferred 
upon  sawmills  by  reason  of  the 
requirements  in  BC  and  Quebec  that 
pulpmills  buy  chips  from  sawmills 
before  chipping  logs  since  these 
requirements  artificially  increase 
purchases  of  chips  from  sawmills, 
inflate  the  prices  paid  for  the  chips,  and 
thus  enhance  the  apparent  value  of 
chips  relative  to  lumber.  According  to 
the  Coalition,  if  the  Department  believes 
that  softwood  lumber  and  chips  are  )oint 
products  to  which  lumber  mill  subsides 
should  be  allocated,  then  any  benefit  to 
produce  additional  chips  is  necessarily  a 
benefit  to  produce  additional  lumber, 
and  must  offset  the  lumber  subsidy 
resulting  from  the  chip  purchasing 
requirement 

For  these. reasons,  the  Coalition 
maintains  that  the  artificial  increase  in 
the  price  of  chips  caused  by  the  chip 
purchasing  requirements  must  be 
discounted  by  25  percent  to  account  for 
the  extent  to  whi(^  chip  purchasing 
requirements  artificially  increase  dUp 
prices. 

Although  sawmill  operators  in  British 
Columbia  and  Quebec  may  be  required 
to  sell  their  chips  resulting  from  the 
lumber  production  process  to  pulpmill 
operators,  this  practice  ‘is  not  being 
investigated  as  a  subsidy  in  this  case. 
Furthermore,  we  have  no  reason  to 
believe  that  a  sawmill  operator  will 
alter  his  lumber  production  in  order  to 
increase  chip  production  and 
corresponding  sales  to  offset  the  costs  of 
producing  lumber.  Because  chips  are  not 
covered  by  the  scope  of  this 
investigation,  and  because  these 
procurement  requirements  are  not  being 
investigated,  we  have  made  no  attempt 
to  ascertain  or  quantify  the  effect  that 
chip  purchasing  policies  may  have  upon 
the  price  of  chips  or  the  production  of 
lumber. 

Based  on  the  above  discussion,  we 
determine  that  no  changes  are  necessary 
in  the  methodology  used  in  the 
Preliminary  Determination  to  calculate 
the  total  benefit  used  in  the  numerator 
(after  the  per  cubic  meter  benefit  has 
been  determined),  or  to  calculate  the 
denominator  used  in  the  calculation  of 
the  ad  valorem  subsidy  rate. 

Pulplog/Sawtimber  Adjustment 
(Alberta,  Quebec,  and  Ontario] 

The  Coalition  argues  that  because 
pulpwood  is  an  inferior  good  (i.e.. 
smaller,  bent,  or  of  poorer  quality),  the 
price  of  pulpwood  cannot  be  used  as  a 
benchmark  for  the  price  of  sawtimber 


without  adjustment  Further,  the 
Coalition  argues  that  since  Canadian 
pulpwood  prices  are  equivalent  to  prices 
for  similar  stands  of  pidpwood  in  the 
United  States,  the  Department  need  only 
increase  Canadian  pulpwood  prices  by 
the  ratio  of  U.S.  saivtimber  to  pulpwood 
prices  to  obtain  an  undistorted  market 
price  benchmark  for  sawtimber.  As 
support  for  its  contention  that  pulpwood 
is  an  inferior,  lower-priced  good,  die 
Coalition  presented  the  Department 
with  information  from  foreign  markets 
that  show  sawtimber  prices  to  be 
significantly  greater  than  pulpwood 
prices. 

As  explained  below,  the  Department 
has  determined  that  regardless  of 
whether  pulpwood  is  considered  to  be 
inferior  to  sawtimber,  we  do  not 
consider  it  appropriate  in  this  case  to 
compare  Canadian  stumpage  prices  for 
pulpwood  and  sawtimber  with  United 
States  prices.  Differences  in  definitions 
across  borders  for  pulpwood  and 
sawtimber  preclude  accurate 
comparisons.  In  general,  the  provinces 
selling  stumpage  define  the  timber  by 
end  use  (i.e.,  pulpwood  is  what  it 
processed  by  a  pulpmill  and  sawtimber 
is  what  is  processed  by  a  sawmill)  and 
not  by  the  size  and  other  physicd 
characteristics  of  the  wood.  In  other 
countries,  sawtimber  and  pulpwood  may 
be  more  commonly  defined  by  size 
rather  than  end  use.  Wide  variations  in 
species,  size,  quality,  and  accessibility 
provide  additional  barriers  to 
crossborder  or  international 
comparisons. 

We  found  no  evidence  that  in  selling 
stumpage  the  governments  define  by 
size,  species,  or  grade  which  logs  will  be 
charg^  the  pulp  rate  and  which  logs 
will  be  charged  the  sawmill  rate,  llie 
information  on  the  record  indicates  that 
because  of  technological  advances  that 
enable  sawmills  to  obtain  lumber  from 
small  diameter  logs,  which  comprise  the 
large  majority  of  Uie  harvests  of  Alberta, 
Ontario,  and  Quebec,  there  is  little 
difference  in  the  timber  consumed  by 
pulpmills  and  sawmills  in  Canada.  In 
Ontario,  sawmills  can  use  roundwood 
with  a  diameter  as  small  as  four  inches. 
For  the  vast  majority  of  roundwood 
consumed  by  sawmills  and  pulpmills 
there  is  little  if  any  difference  in  quality, 
though  there  may  be  differences  at  the 
extremes  {e.g.,  some  roundwood  is  too 
large  to  be  sent  through  a  chipper  and 
some  roundwood  is  too  small  and  bent 
to  be  sent  through  a  sawmill). 

The  Coabtion  argues  that,  in  the  case 
of  Alberta,  if  the  Department  does  not 
use  cross-border  information  to  adjust 
pulp  prices,  the  Department  should  use 
the  difference  in  sawtimber  and 
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pulpwood  prices  found  in  the 
Commercial  Timber  Permit  sales 
because  in  those  sales  sawtimber  prices 
are  higher.  We  have  declined  to  apply 
this  difference,  however,  as  the  volume 
of  stumpage  sold  under  the  relevant 
Commercial  Timber  Permits  was  so 
small  (450  cubic  meters,  which  is  less 
than  one  hundredth  of  one  percent  of  the 
total  Crown  softwood  harvest]  that  we 
do  not  consider  it  an  appropriate 
measure  of  the  value  of  pulpwood  in 
comparison  with  sawtimber. 

In  sum,  any  attempt  to  make  a 
distinction  between  sawtimber  and 
pulpwood  is  becoming  increasingly 
artibcial.  Moreover,  in  selling  the 
stumpage  the  provinces  make  no 
distinction  in  the  timber  except  based 
on  its  end  use.  Our  use  of  pulp  prices  as 
benchmarks  in  certain  provinces  is 
possible  because  these  provinces  do  not 
distinguish  between  pulpwood  and 
sawtimber  based  on  physical 
characteristics.  However,  the  reason  we 
are  using  the  price  paid  for  pulpwood  as 
a  benchmark  is  not  that  it  is  higher  than 
the  sawtimber  rate.  Rather,  the  basis  for 
our  determination  that  these  pulp  prices 
can  be  used  as  a  benchmark  is  that  they 
are  nonpreferenlial  prices  charged  for 
the  same  good  within  the  relevant 
jurisdiction.  As  such,  the  Coalition’s 
argument  that  an  upward  adjustment 
should  be  made  to  these  benchmark 
pulpwood  prices  by  applying  the  rate  of 
sawtimber  to  pulpwood  prices  found  in 
the  United  States  would  be 
inappropriate. 

Pass  Through  For  Logs 

Respondents  argue  that  when  logs  are 
traded  at  arm’s  length  between 
unrelated  companies,  no  subsidy  is 
passed  through  to  the  production  of 
softwood  lumber  products.  Therefore, 
the  Department  must  remove  the  volume 
of  all  arm’s-length  log  purchases  from 
the  harvest  multiplier  used  to  calculate 
the  stumpage  benefit. 

The  Department,  before  making  any 
adjustment  for  arm’s  length  log 
purchases,  must  be  able  to  quantify  the 
total  net  trade  in  logs  that  are  harvested 
solely  from  subsidized  provincial 
stumpage  between  unrelated  companies. 
As  discussed  below,  in  none  of  the 
provinces  where  the  issue  was  raised 
was  the  Department  able  to  quantify 
accurately  this  arm’s-length  log  trade 
between  unrelated  parties.  Accordingly, 
the  Department  has  made  no 
adjustment. 

In  Alberta,  the  provincial  government 
sampled  those  companies  accounting  for 
the  top  60  percent  by  volume  of  forest 
area  controlled  by  provincial  stumpage 
holders.  These  companies  provided 
figures  for  their  total  logs  purchased 


from  unrelated  companies.  Most  of  these 
purchases  involved  trade  in  roundwood 
between  integrated  companies. 

However,  the  Department  was  unable  to 
quantify  Alberta’s  surveyed  Hgure  for 
two  reasons.  First,  the  Alberta  survey 
did  not  report  the  end  use  of  the  traded 
logs  [i.e.,  pulp  and  paper  or  lumber 
production).  Second,  the  survey  results 
did  not  indicate  from  which  tenures  the 
logs  were  harvested  {/.e..  Crown, 
federal,  private,  or  Native  Indian  bands). 
The  Department  has  already  excluded 
logs  processed  in  pulpmills  from  its 
calculation  of  the  benefit.  'Therefore,  any 
adjustment  based  on  data  which  include 
pulplogs  would  be  overstated.  Moreover, 
we  have  also  excluded  from  the  benebt 
calculation  the  volume  of  logs  harvested 
from  nonsubsidized  sources  of  timber 
(private,  federal.  Native  Indian  bands). 

During  verification,  BC  authorities 
provided  information  as  to  their 
estimate  of  the  total  trade  of  roundwood 
between  companies  (24  percent).  As  in 
Alberta,  however,  BC  provided  no 
information  isolating  the  trade  in  logs 
used  in  sawmills  that  are  harvested 
from  provincial  lands  only.  As  such,  the 
Department  could  verify  neither  the  end 
use  nor  the  origin  (/.e..  Crown,  federal, 
SBFEP  competitive,  private,  or  Native 
Indian  bands)  of  the  estimated  quantity 
of  traded  logs.  Also,  as  in  Alberta,  the 
Department  has  excluded  logs 
processed  in  pulpmills  and  the  volume 
of  logs  harvested  from  nonsubsidized 
sources  of  timber  [Le.,  Crown,  federal, 
SBFEP  competitive,  private,  or  Native 
Indian  bands]  from  its  calculation  of  the 
benefit.  Therefore,  any  adjustment 
based  on  such  data  would  be 
overstated. 

Ontario  submitted  lists  of  over  150 
independent  loggers  that  harvest 
provincial  timber  but  do  not  own  or 
operate  any  type  of  mill.  To  arrive  at  the 
total  volume  harvested  by  independent 
loggers,  Ontario  used  the  company- 
specific  license  data  provided  in  its 
response  and  isolated  those  companies 
that  did  not  own  or  operate  some  type  of 
mill.  At  verification,  Ontario  stated  that 
it  did  not  know  if  these  independent 
loggers  were  related  to  a  mill,  as  defined 
by  its  stumpage  dues  system  and 
Ontario  tax  law.  At  verification,  the 
Department  selected  12  independent 
logging  companies  that  accounted  for 
almost  26  percent  of  total  volume 
harvested  by  independent  loggers  and 
checked  to  see  if  these  companies 
owned  or  operated  a  mill.  We  examined 
the  original  license  documents  for  these 
12  companies  and  found  that  four  of  the 
12  selected  companies  were  not 
independent  loggers  but  actually  owned 
or  operated  a  mill.  The  four  companies 
that  were  not  independent  loggers 


accounted  for  almost  21  percent  of  the 
sample  volume.  (See  Ontario 
Verification  Report  pp.  18-19.) 

Because  of  the  inability  of  Alberta 
and  BC  to  disaggregate  their  arm’s- 
length  log  trade  data  into  sales  of  logs  , 
harvested  solely  from  subsidized  Crown 
timber  destined  for  sawmills,  and 
because  of  the  discrepancies  associated 
with  the  verification  of  the  selected 
companies  in  Ontario,  the  Department 
has  determined  that  there  is  no  basis  for 
making  this  adjustment  in  any  of  the 
three  provinces  where  this  issue  was 
raised. 

Application  of  Country-Wide  Rate 

'The  Province  of  Quebec  argues  that 
the  Department  should  apply  province- 
specific,  as  opposed  to  country-wide, 
rates  in  this  investigation.  In  support  of 
its  argument,  Quebec  makes  the 
following  points:  (1)  U.S.  law  recognizes 
provinces  as  “countries”  for 
countervailing  duty  purposes;  (2) 
Canadian  provinces  have  exclusive 
jurisdiction  over  timber  within  their 
borders;  (3)  there  are  no  federal 
programs  or  joint  federal/provincial 
programs  that  contribute  to  the 
countervailing  duty  rate;  (4)  one 
province  cannot  control  the  softwood 
lumber  programs  in  another  province;  (5) 
application  of  a  country-wide  rate  to  a 
province  whose  individually  calculated 
subsidy  rate  is  lower  than  the  country¬ 
wide  rate  violates  U.S.  law  because  the 
Department  must  assess  a 
countervailing  duty  equal  to  the  amount 
of  the  net  subsidy;  (6)  the  Department 
can  never  apply  a  true  coimtiy-wide  rate 
in  this  investigation  because  the 
provinces  of  Prince  Edward  Island, 

Nova  Scotia,  New  Brunswick,  and 
Newfoundland  (the  Maritime  Provinces) 
were  excluded  from  the  initiation;  (7)  the 
provinces  were  individually  responsible 
for  the  export  charge  under  the  MOU 
and  for  instituting  replacement 
measures;  and  (8)  if  the  Department 
does  not  issue  province-specific  rates  it 
should  apply  the  “significant 
difierential”  test  used  for  companies 
under  19  CFR  355.20(d)  (see  the  Province 
of  Quebec’s  April  21, 1992  case  brief). 

We  note  that  neither  the  GOC  nor  any 
province  under  investigation  other  than 
Quebec  made  a  request  for  province- 
specific  rates. 

Section  701  of  the  Act  provides,  in 
relevant  part  that  if  the  Department 
determines  that  a  “country  under  the 
Agreement”  is  providing  a  subsidy  with 
respect  to  the  manufacture,  production, 
or  exportation  of  a  class  or  kind  of 
merchandise  imported,  or  sold  for 
importation,  into  the  United  Stated  (and 
the  ITC  determines  that  such  imports 
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are  causing  injury  to  the  domestic 
industry),  the  Department  shall  impose  a 
countervailing  duty  on  the  merchandise 
equal  to  the  amount  of  the  net  subsidy. 

As  pointed  out  by  Quebec,  section 
771(3)  of  the  Act  and  19  CFR  355.2(d) 
indicate  that  the  term  “country” 
includes  a  political  subdivision,  in  this 
case,  a  province.  Obviously,  however, 
the  meaning  of  “country"  depends  on 
the  context.  For  example,  if  “country" 
always  meant  province,  imports  from 
Quebec  would  not  receive  the  benefit  of 
an  injury  test  under  section  701(a)  of  the 
Act,  because  Quebec  is  not  a  “country 
under  the  Agreement”  within  the 
meaning  of  section  701(b)  of  the  Act. 
Similarly,  19  CFR  355.11(a),  which 
implements  article  3(1)  of  the  GATT 
Subsidies  Code,  uses  “country”  in  its 
ordinary  sense  The  question  then  is 
what  Congress  meant  by  “country” 
when  it  added  section  706(a)(2)  to  the 
Act  in  the  Trade  and  Tariff  Act  of  1984. 

Section  706(a)(2)  was  one  of  several 
amendments  proposed  by  the  Executive 
Branch.  In  the  case  of  section  706(a)(2), 
the  purpose  of  the  proposal  was  to 
codify  and  clarify  existing  Department 
practice,  which  was  generally  to 
calculate  a  single  nation-wide  subsidy 
rate,  except  in  certain  instances  in 
which  the  I>epartment  would  calculate 
separate  subsidy  rates  for  individual 
firms.  At  the  time,  the  Department  never 
had  calculated  a  province-specific  rate, 
and,  to  our  knowledge,  the  issue  never 
had  arisen  or  been  addressed. 

Therefore,  in  1984,  Congress  only  had 
before  it  two  options  available  under 
Department  practice  at  the  time:  a  single 
nation-wide  rate  or  individual  company 
rates.  In  light  of  this,  we  believe 
Congress  intended  that  the  word 
“country,”  as  used  in  section  706(a)(2), 
possess  its  normal  meaning.  In  other 
words,  in  19  CFR  355.20(d),  which 
implements  section  706(a)(2),  “country¬ 
wide"  means  “nationwide." 

Quebec  also  contends  that  applying  a 
country-wide  rate  to  a  province  whose 
subsidy  rate  is  lower  than  the  country¬ 
wide  rate  violates  U.S.  law  because  the 
Department  must  assess  a 
countervailing  duty  equal  to  the  amount 
of  the  net  subsidy.  The  purpose  of  a 
country-wide  rate  is  to  determine 
whether,  on  average,  imports  fit)m  a 
country  under  the  Agreement  are 
subsidized.  This  average  rate  is  applied 
to  all  merchandise  from  the  country 
regardless  of  whether  the  program  is  a 
provincial  regional  or  state  program 
(see  IPSCO.  Inc.  v.  United  States  899 
F.2d.  1192  (Fed.  Cir.  1990))  (/PSCO). 
Quebec’s  assertion  that  the  Department 
is  in  violation  of  U.S.  law  every  time  it 
assesses  a  country-wide  rate  is 


erroneous.  A  weighted-average 
coimtrywide  rate  will  almost  always 
result  in  individual  firms  being  subject 
to  a  rate  which  is  higher  or  lower  than 
their  own  individual  rate.  The  “net 
subsidies”  found  to  exist  equates  to  the 
average  subsidy  rate  applicable  to  the 
merchandise  subject  to  the  investigation 
(see  IPSCO). 

Quebec  further  contends  that  the 
Department  must  assess  province- 
specific  rates  because  a  country-wide 
rate  can  never  be  applied  due  to  the 
exclusion  of  the  Maritime  Provinces 
from  this  investigation.  While  Quebec  is 
correct  in  saying  that  the  country-wide 
rate  will  not  be  applied  to  the  Maritime 
Provinces,  the  Maritime  Provinces  were 
excluded  not  because  the  self-initiation 
covered  the  subsidy  programs  in  some 
provinces  but  not  other  provinces,  but 
for  the  reasons  explained  below.  The 
self-initiation  was  an  initiation  of  an 
investigation  of  certain  softwood  lumber 
products  from  Canada,  not  from  any 
particular  province. 

As  addressed  fully  in  the  Self- 
Initiation  of  Countervailing  Duty 
Investigation:  Certain  Softwood  Lumber 
Products  From  Canada,  56  FR  56055 
(October  31, 1991)  (Notice  of  Self- 
Initiation),  this  Investigation  was  self- 
initiated  by  the  Department  in  response 
to  the  GOC’s  unilateral  termination  of 
the  MOU.  We  determined  that  the 
GOC's  termination  of  this  agreement 
constituted  special  circumstances  in 
accordance  with  Article  2  of  the  GATT 
Subsidies  Code.  Because  the  Maritime 
Provinces  were  exempted  from  the 
export  tax  collected  under  the  MOU,  the 
“special  circumstances”  required  for  the 
self-initiation  did  not  apply  to  these 
provinces.  As  a  result,  we  exempted  the 
Maritime  Provinces  from  this 
investigation. 

We  fail  to  see  how  province-specific 
rates  are  warranted  by  reason  of  the 
provinces  having  individually  assumed 
responsibility  for  the  export  charge  and 
for  instituting  replacement  measures 
under  the  MOU.  We  do  not  deny  that 
the  provinces  had  the  responsibility  for 
implementing  the  export  charge; 
however,  the  provinces  only 
implemented  the  export  charge  as 
directed  by  the  GOC,  because  it  was 
required  under  the  MOU.  Revenue 
Canada,  a  federal  agency,  was  solely 
responsible  for  collecting  the  export 
charges  and  disbursing  the  collected 
funds  to  the  individual  provinces.  The 
MOU  was  an  agreement  between  the 
United  States  and  Canada,  not  an 
agreement  between  the  United  States 
and  the  individual  provinces. 

As  discussed  above,  section  706(2)  of 
the  Act  creates  a  presumption  in  favor 
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of  country-wide  rates,  with  specific 
exceptions  established  only  for  state- 
owned  enterprises  and  companies  with 
“significantly  different”  rates.  Except  for 
state-owned  enterprises  and  companies 
with  significantly  different  rates,  we 
have  consistently  followed  this  country¬ 
wide  rate  presumption.  Quebec’s 
contention  that  we  should  consider 
provinces  as  “firms”  is  not  supported  by 
the  statute  or  by  the  Department’s 
regulations.  We  have  consistently 
treated  the  provinces  as  the  government 
providing  the  subsidy,  not  as  a  company 
receiving  a  subsidy.  Also,  because  all  of 
the  information  was  collected  on  an 
aggregate  basis  within  each  province, 
and  all  calculations  are  done  on  an 
aggregate  basis,  we  are  unable  to  apply 
the  company-specific  significant 
differential  test  outlined  in  19  CFR 
355.20(d). 

In  addition  to  the  precedential  and 
legal  implications  of  applying  province- 
specific  rates,  the  issue  of  province- 
specific  rates  raises  a  number  of 
practical  administrative  considerations. 
Most  of  these  concern  the  ability  of  the 
U.S.  Customs  Service  to  enforce 
province-specific  rates. 

Customs  may  face  extreme 
administrative  difficulties  in  enforcing 
any  countervailing  duty  order  if  the 
Department  issues  province-sptecific 
rates.  Unlike  standard  importations  into 
the  United  States,  where  Customs  can 
generally  determine  the  country  of  origin 
with  relative  ease,  provincial  origin  is 
not  readily  discernible  from  standard 
customs  documents  or  invoices.  Under 
present  circumstances,  only  by 
physically  examining  a  lumber  shipment 
can  Customs  accurately  determine 
provincial  origin. 

'The  manner  in  which  lumber  is  sold 
and  shipped  to  the  United  States 
presents  an  added  complication. 
Importers  file  approximately  240,000 
Canadian  softwood  lumber  entries  each 
year,  roughly  1,000  entries  per  business 
day.  A  large  proportion  of  Canadian 
softwood  lumber  is  sold  through 
distributors  or  reload  centers  located 
along  the  U.S.-Canadian  border,  in 
provinces  other  than  the  original 
province  of  milhng.  These  distributors 
ship  according  to  their  customers’ 
demands  and  often  mix  bundles  of 
lumber  from  several  mills  and  several 
provinces  on  each  truckload.  Customs, 
therefore,  cannot  reliably  determine 
provincial  origin  without  physically 
examining  each  bundle  of  lumber. 

Quebec  has  cited  the  application  of 
province-specific  export  taxes  under  the 
MOU  as  proof  that  province-specific 
rates  are  administratively  feasible. 
However,  under  the  MOU.  the  GOC  was 
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responsible  for  determining  provincial 
origin  and  applying  the  export  charge. 

The  export  ^arge  was  collected  by 
Revenue  Canada  through  monthly  tax 
returns  filed  directly  with  Revenue 
Canada  by  each  mill.  Verification  was 
performed  by  Revenue  Canada  through 
audits  with  individual  mills,  not  at  the 
border,  an  option  that  does  not  exist  for 
the  U.S.  Customs  Service. 

Documentation  provided  at  the  border 
included  specific  shipment  information 
but  did  not  reflect  certified  GOC  export 
charge  collections. 

Quebec  also  claims  that  Customs  can 
easily  determine  province  of  origin  from 
the  mill  markings  on  the  lumber. 
However,  large  amounts  of  lumber  are 
not  grade  stamped  and  not  all  markings 
are  province-specific. 

While  Customs  is  currently  applying 
these  procedures  on  lumber  shipments 
from  the  Maritime  Provinces  as  it  did 
when  collecting  bonds  during  the 
interim  period  {i.e.,  October  4, 1991 
through  March  12, 1992),  the  volume  of 
shipments  from  the  Maritime  Provinces 
is  minuscule  compared  with  those  fi'om 
the  rest  of  Canada,  and  collecting  bonds 
with  estimated  province-specific  rates 
for  purposes  of  implementing  the  five- 
month  long  interim  measures  is  not  the 
same  as  assessing  final  countervailing 
duties  accurately,  thereby  ensuring 
adequate  enforcement  of  the 
determination,  and  if  the  ITC 
determination  is  affirmative,  the  order. 
Moreover,  during  the  interim  period,  the 
GOC  maintained  the  procedures 
established  under  the  MOD  to  document 
province  of  origin.  These  procedures 
were  terminated  upon  issuance  of  our 
Preliminary  Determination. 

Given  the  special  role  the  national 
government  plays  in  a  countervailing 
duty  investigation,  and  the  fact  that  we 
have  not  received  a  request  for 
province-specific  rates  from  the  GOC  or 
any  other  province,  we  determine  that, 
for  the  reasons  outlined  above,  we  will 
continue  our  long-standing  practice  of 
applying  a  country-wide  rate. 

Based  upon  our  analysis  of  the 
responses  to  our  questionnaires, 
verification,  and  written  comments  from 
interested  parties,  we  determine  the 
following: 

Programs  Determined  to  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  on  the  manufacture, 
production,  or  exportation  of  certain 
softwood  lumber  products  from  Canada 
under  the  following  programs: 

Stumpage  Programs 

Softwood  timber  is  the  primary  input 
into  the  production  of  certain  softwood 


lumber  products.  For  purposes  of  our 
analysis,  we  are  using  the  term 
“stumpage”  to  refer  to  standing 
softwood  timber.  Stumpage  on 
government-owned  land  is  provided  to 
companies  by  the  provincial  and  federal 
governments  under  various  tenure 
arrangements.  These  arrangements  are 
described  in  detail  in  the  public 
responses. 

We  determine  that  the  governmental 
provision  of  stumpage  is  limited  to  a 
specific  group  of  industries  and  is 
provided  at  preferential  rates  in 
accordance  with  section  771(5)  of  the 
Act. 

Specificity 

In  our  Preliminary  Determination,  we 
foimd  that  stumpage  was  provided  to  a 
specific  group  of  industries,  the  primary 
timber  processing  industries,  within  the 
meaning  of  section  771(5)(A)(ii)  and 
section  771(5)(B)  of  the  Act. 

Respondents  have  claimed  that  the 
Department’s  preliminary  ruling  on 
specificity  “is  based  on  multiple  legal 
errors.”  (Hearing  Transcript,  p.  111). 
Respondents’  arguments  are  essentially 
as  follows:  (1)  The  Department  analyzed 
the  legislative  history  of  the  1988  Act 
incorrectly,  and  the  existence  of 
“purposeful  government  action” 
continues  to  be  a  prerequisite  for  a 
finding  of  specificity;  and  (2)  the  manner 
in  which  the  Department  counted  the 
users  of  stumpage  is  incorrect.  Based  on 
our  analysis  of  the  facts  and  arguments 
on  the  record,  we  continue  to  find  that 
stumpage  programs  are  specific. 

Legal  Requirements 

With  respect  to  Respondents’  first 
argument,  in  1983  the  Department  found 
that  stumpage  programs  were  not 
specific  because  stumpage  programs 

are  available  within  Canada  on  similar  terms 
regardless  of  the  industry  or  enterprise  of  the 
recipient.  The  only  limitations  as  to  the  types 
of  industries  that  use  stumpage  reflect  the 
inherent  characteristics  of  this  natural 
resource  and  the  current  level  of  technology. 
As  technological  advances  have  increased 
the  potential  users  of  standing  timber, 
stumpage  has  been  made  available  to  the 
new  users.  Any  current  limitations  on  use  are 
not  due  to  activities  of  the  Canadian 
governments. 

Final  Negative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada  48  FR 
24159,  24167  (May  31, 1983)  (Lumber  I). 

Respondents  suggest  that  if  the 
Department  reviews  the  legislative 
history  of  the  1988  Act  again,  it  will 
agree  that  Congress  did  not  intend  to 
overturn  the  so-called  “inherent 
characteristics  test”  established  in  1983. 
We  have  done  as  Respondents 


suggested,  but  we  do  not  agree  with  I 

their  conclusion.  Therefore,  the  f 

Department  stands  by  its  analysis  set  | 
forth  in  the  Preliminary  Determination.  ^ 

Nevertheless,  assuming  arguendo  that  i 

Respondents  are  correct  that  Congress  I 

did  not  overturn  the  inherent  4 

characteristics  test  in  the  1988  Act,  the  4 

Department  would  still  have  the  \ 

discretion  to  overturn  it  in  an 
administrative  proceeding,  provided  it  . 

had  a  reasonable  basis  for  so  doing  and  j 

articulated  these  reasons.  In  our  view,  | 
the  inherent  characteristics  test  is  not  ^ 
required  by  the  statute,  either  in  its  pre- 
1988  or  post-1988  incarnations. 

Moreover,  again  assiiming  arguendo  that 
Respondents’  analysis  of  the  1988  Act  is 
correct,  even  if  Congress  did  not 
overturn  the  inherent  characteristics 
test,  it  certainly  cannot  be  said  to  have 
codified  it. 

Respondents  attempt  to  discern  from 
the  language  of  the  statute,  the 
Department’s  Proposed  Regulations  on 
specificity,  and  from  certain  words  used 
in  prior  judicial  decisions  and 
Departmental  determinations,  a 
requirement  that  a  finding  of  specificity 
cannot  exist  without  a  showing  of 
“purposeful  government  action.” 
Significantly,  Respondents  do  not  cite  a 
holding  in  a  single  judicial  or 
administrative  decision,  other  than  the 
Department’s  1983  determination  on 
softwood  lumber  and  related 
determinations,  that  supports  this 
proposition. 

Turning  first  to  the  statute,  we  note 
that  the  statute  provides  the  following 
definition: 

(5)  Subsidy. — 

(A)  In  general. — ^The  term  “subsidy”  has 
the  same  meaning  as  the  term  “bounty  or 
grant"  as  that  term  is  used  in  section  303,  and 
includes,  but  is  not  limited  to,  the  following: 

*  *  *  *  « 

(ii)  The  following  domestic  subsidies,  if 
provided  or  required  by  government  action  to 
a  specific  enterprise  or  industry,  or  group  of 
enterprises  or  industries,  whether  publicly  or 
privately  owned  and  whether  paid  or 
bestowed  directly  or  indirectly  on  the 
manufacture,  production,  or  export  of  any 
class  or  kind  of  merchandise: 
***** 

(B)  Special  rule. — In  applying  subparagraph 
(A),  the  administering  authority,  in  each 
investigation,  shall  determine  whether  the 
bounty,  grant,  or  subsidy  in  law  or  in  fact  is 
provided  to  a  specific  enterprise  or  industry, 
or  group  of  enterprises  or  industries.  Nominal 
general  availability,  under  the  terms  of  the 
law,  regulation,  program,  or  rule  establishing 
a  bounty,  grant,  or  subsidy,  of  the  benefits 
thereunder  is  not  a  basis  for  determining  that 
the  bounty,  grant,  or  subsidy  is  not,  or  has  not 
been,  in  fact  provided  to  a  specific  enterprise 
or  industry,  or  group  thereof. 
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19  U.S.C.  1677(5). 

Nowhere  in  paragraph  (5)  do  the 
terms  “purposeful  govenunent  action" 
or  "inherent  characteristics"  appear. 

Respondents  argue  that  a  requirement 
of  “purposeful  government  action”  can 
be  found  in  the  phrase  “provided  or 
required  by  Government  action  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries."  See,  e.g.. 
Joint  Case  Brief  Concerning  Specificity, 
Vol.  II.  pp.  11-12-13  (April  21, 1992) 
(Specificity  Brief).  Respondents  claim 
that  what  this  pluase  really  means  is 
restricted  or  limited  by  government 
action  to  a  specific  enterprise,  etc.  See 
‘  Hearing  Transcript,  p.  381.  We  find  this 
interpretation  strained.  A  more  natural 
reading  of  the  phrase  “prqvided  or 
required  by  government  action"  is  that 
in  the  case  of  a  particular  benefit,  the 
benefit  must  be  provided  by  the 
government  or  at  the  government's 
direction.  If,  as  Respondents  claim. 
Congress  intended  that  the  phrase 
"provided  or  required”  actually  means 
“restricted  or  limited,”  one  would  think 
that  Congress  would  have  spoken  more 
clearly  and  chosen  the  latter  phrase. 

In  addition.  Respondents  claim  that 
the  Department’s  use  of  the  term 
“selective  treatment”  in  its  Proposed 
Regulations  indicates  that  “purposeful 
government  action”  is  a  prerequisite  for 
specificity.  See,  e.g..  Specificity  Brief,  pp. 
11-11-12.  However,  the  Department 
never  intended  that  the  term  “selective 
treatment”  mean  what  Respondents 
claim  it  means.  The  Department  chose 
this  term  merely  as  a  drafting  device  in 
order  to  link  the  two  different 
prerequisites  for  domestic  and  export 
subsidies  that,  when  combined  with  a 
countervailable  benefit,  form  the  basis 
of  an  actionable  subsidy:  (1)  In  the  case 
of  domestic  subsidies,  specificity;  or  (2) 
in  the  case  of  export  subsidies,  a  tie  to 
actual  or  anticipated  exportation  or 
export  earnings. 

In  a  similar  vein.  Respondents  make 
much  of  the  fpct  that  in  several 
decisions  the  courts  and  the  Department 
have  used  variations  on  the  word 
“target.”  See,  e.g..  Specificity  Brief,  pp. 
11-13-17.  According  to  Respondents,  this 
indicates  that  the  courts  and  the 
Department  have  read  into  the  statute  a 
requirement  of  “purposeful  government 
action.”  With  respect  to  this  argument, 
we  must  heed  the  following  advice  of 
the  U.S.  Supreme  Cpurt: 

As  the  court  below  noted.  ‘“[i]t  is  a  maxim, 
not  to  be  disregarded,  that  general 
expressions,  in  every  opinion,  are  to  be  taken 
in  connection  with  the  case  in  which  those 
expressions  are  used.'”  64  C.C.P.A.,  at  134, 
562  F.2d,  at  1213,  quoting  Cohens  v.  Virginia, 
e  Wheat.  264,  399,  5  L.Ed.' 257  (1821). 


Zenith  Radio  Coip.  v.  United  States,  437 

U. S.  443, 462  (1978)  [Zenith]. 

To  the  Department’s  knowledge,  no 
one  in  the  cases  cited  by  Respondents 
argued,  and  none  of  the  court  decisions 
cited  held,  that  the  absence  of 
“purposeful  government  action” 
rendered  such  programs  nonspecific  or 
that  the  existence  of  “purposeful 
government  action”  was  ^e  dispositive 
factor  for  finding  specificity.  To 
paraphrase  the  Court  in  Zenith,  the 
isolated  statements  in  the  cases  relied 
upon  by  Respondents  cannot  be 
dispositive  here.  Id. 

Next,  Respondents  cite  PPG  Indus., 

Inc.  V.  United  States,  928  F.2d  1568, 1577 
(Fed.  Cir.  1991}  [PPG],  for  the 
proposition  that  “(sjome  independent 
characteristic  must  define  the  ’specific’ 
group  that  government  [s/c]  has 
targeted.”  Specificity  Brief,  p.  11-18. 
Respondents  misinterpret  the  statement 
in  PPG,  that  “Nothing  in  the  statute 
mandates  *  *  *  that  specificity  is  met 
merely  if  recipients  of  a  domestic 
subsidy  are  identifiable."  928  F.2d  at 
1577  (emphasis  in  original).  The  notion 
of  “identifiable  recipients”  as  the  test 
for  specificity  goes  back  to  Cabot  Carp. 

V.  United  States,  620  F.  Supp.  722  (Ct. 

Int’l  Trade  1985),  dismissed  as 
unappealable,  788  F.2d  1539  (Fed.  Cir. 
1986),  vacated  as  moot  Order  dated  Nov. 
20, 1986  [Cabot].  As  we  indicated  in  the 
Preliminary  Determination,  Cabot 
spawned  multiple  interpretations  as  to 
exactly  what  the  court  meant  in  that 
decision.  As  in  the  Preliminary 
Determination,  we  will  not  go  through 
the  saga  of  Cabot,  except  to  say  that  the 
“identifiable  recipients”  test  seemed  to 
represent  an  initial  attempt  by  the  Court 
of  International  Trade  (CIT)  at 
distinguishing  government  actions  that 
benefit  society  generally,  such  as  roads, 
bridges,  schools,  etc.,  from  government 
actions  that  benefit  particular 
enterprises  or  industries.  The  former 
would  be  noncountervailable;  the  latter 
would  be  coimtervailable.  Under  this 
scenario,  in  other  words,  if  a  firm 
received  a  check  from  the  government 
with  its  name  on  it,  the  program 
pursuant  to  which  the  firm  received  the 
check  would  be  countervailable, 
notwithstanding  the  fact  that  every 
other  firm  in  the  country  also  received  a 
check  under  the  program. 

If  this  is  in  fact  what  the  CIT  had  in 
mind  in  Cabot,  it  abandoned  this  test 
quickly,  and  in  PPG  the  Federal  Circuit 
ruled  that  such  a  test  was  not  required 
by  the  statute.  The  Department  agrees 
with  what  the  Federal  Circuit  said  about 
the  “identifiable  recipients”  test,  but  we 
fail  to  see  how  we  have  applied  that  test 
here.  We  do  not  find  stumpage  programs 
to  be  specific  merely  because  we  can 


identify  the  users  of  stumpage,  Rather, 
we  find  stumpage  programs  to  be 
specific  because  the  industries  using 
them  are  too  few  to  be  nonspecific. 

Finally,  Respondents  refer  to 
Georgetown  Steel  Corp.  v.  United 
States,  801  F.2d  1308  (Fed.  Cir.  1986) 
[Georgetown],  and  its  discussion  of 
“market  distortion”  and  the  discussion 
in  the  underlying  determinations  of  the 
Department.  Specificity  Brief,  pp.  11-18- 
21.  Although  we  have  read  this  portion 
of  Respondents’  argument  several  times, 
the  relevance  of  this  discussion  to  the 
specificity  of  stumpage  has  not  been 
demonstrated  to  us.  We  agree  with 
Respondents  that  it  is  not  enough  that  a 
program  is  specifically  provided  in  order 
for  there  to  be  a  countervailable 
subsidy.  There  must  also  be  a 
countervailable  benefit.  It  appears  to  us 
that  Respondents’  market  distortion 
argument  is  more  related  to  this  second 
element,  and  we  have  addressed  the 
argument  fully  in  the  “Preferentiality” 
section  below.  We  note  that 
Respondents  themselves  point  out  that 
“(mjarket  distortion  is  not  strictly  part 
of  the  specificity  test  *  *  *" 
Respondents’  Memorandum  on 
Specificity,  p.  18  (Feb.  19, 1992). 

In  conclusion,  while  a  consideration 
of  “inherent  characteristics”  or 
“purposeful  government  action”  may  not 
be  precluded  by  the  statute,  such 
consideration  is  not  required  by  the 
statute.  Certainly,  in  1983,  the 
Department  believed  that  an  inherent 
characteristics  test  and,  conversely,  the 
lack  of  purposeful  government  action, 
were  dispositive  considerations  in 
making  a  finding  of  nonspecificity.  With 
the  amendments  in  the  1988  Act, 
however,  these  considerations,  at  a 
minimum,  became  nondispositive. 

Respondents  have  argued  that  in  the 
absence  of  an  inherent  characteristics 
test,  any  program  involving  the 
provision  of  a  good  or  service  that  is  not 
imiversally  used  is,  per  se, 
countervailable.  See  Hearing  Transcript, 
p.  117.  This  assertion  is  inaccurate  on  at 
least  two  coimts.  First,  specificity  is  not 
the  only  requirement  for  a 
countervailable  subsidy.  In  Department 
parlance,  there  also  must  be  a 
“countervailable  benefit.”  See  Proposed 
Regulations,  S  355.42.  Second,  there  are 
numerous  instances  where  the 
Department  has  not  found  specificity  in 
so-called  “natural  resource  cases.”  ^e, 
e.g.,  Portland  Hydraulic  Cement  and 
Cement  Clinker  from  Mexico,  51  FR 
44500  (1986). 

However,  more  important  than  the 
inaccuracy  of  Respondents’  assertion  is 
the  fact  that  Respondents,  themselves, 
propose  a  test  which  would  result  in  a 
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per  se  finding  of  noncountervailability. 

As  discussed  in  the  Preliminary 
Determination,  Congress  endorsed  the 
Department’s  finding  in  Carbon  Black 
from  Mexico,  51  FR  30385  (1986)  (Carbon 
Black),  that  the  provision  of  carbon 
black  feedstock  (CBFS)  to  two  firms  was 
specific.  Thus,  Respondents  have  not, 
and  cannot,  dispute  that  if  Carbon  Black 
were  decided  today  on  the  same  facts, 
the  Department,  in  order  to  carry  out 
Congress'  intent,  would  have  to  find  the 
provision  of  CBFS  to  be  specific.  Yet,  if 
“purposeful  government  action”  were  a 
prerequisite  for  a  finding  of  specificity, 
one  would  have  to  find  the  provision  of 
CBFS  to  be  nonspecific,  and,  therefore, 
noncountervailable.  Because  both 
natural  gas  and  CBFS  were  provided  by 
the  Government  of  Mexico,  through 
PEMEX,  without  limitation,  there  would 
be  no  basis  for  finding  the  provision  of 
natural  gas  nonspecific  and  the 
provision  of  CBFS  specific.  In  neither 
instance  was  there  “purposeful 
government  action.”  In  effect,  if  the 
Department  applied  the  test  urged  by 
Respondents,  natural  resource  input 
subsidies  would  be  beyond  the  reach  of 
the  countervailing  duty  law,  because, 
except  in  rare  cases,  they  always  would 
be  found  to  be  nonspecific.  This  would 
be  true  notwithstanding  the  fact,  that  in 
the  1988  Act  Congress  made  the 
negotiation  of  improved  rules  on  these 
types  of  subsidies  a  principal 
negotiating  objective  of  the  United 
States.  Omnibus  Trade  and 
Competitiveness  Act,  Public  Law  100- 
418,  Section  1101(b)(8)(A),  102  Stat.  1122 
(1988). 

Thus,  we  conclude  that  the 
Department’s  use  of  the  “inherent 
characteristics”  test  in  Lumber  I  was  ill- 
advised,  and  we  decline  to  follow  it. 

This  leaves  the  question,  again  assuming 
arguendo  that  Respondents’ 
interpretation  of  the  1988  Act  is  correct 
of  whether  the  Department  may  apply  a 
revised  interpretation  of  the  statutory 
provisions  on  specificity,  i.e.,  one  that 
does  not  include  the  inherent 
characteristics  test,  to  the  ciurent 
investigation.* 

Respondents  have  not  seriously 
questioned  the  Department’s  authority 
to  change  its  interpretation  of  the  statute 
and  its  administrative  practice. 
Respondents  merely  have  argued  that 
the  Department  must  explain  its  reasons 
for  changing  and  provide  an  adequate 


*  If  our  conclusion  that  Congress  overturned  the 
inherent  characteristics  test  in  the  1968  Act  is 
correct  the  following  discussion  is  moot,  because 
that  Act  made  the  revised  provision  on  specificity 
effective  with  respect  to  investigations  initiated 
after  August  23, 1968.  Omnibus  Trade  and 
Competitiveness  Act  Public  Law  100-418,  section 
1337(bH1).  102  Stat  1211  (1988). 


rationale  for  its  new  position.  As  we 
have  explained,  regardless  of  the 
interpretation  of  the  1988  statutory 
changes,  our  rationale  is  that  the 
inherent  characteristics  test,  as 
proposed  by  Respondents,  leads  to  an 
absurd  result:  An  automatic  finding  of 
nonspecificity  for  all  natural  resource 
subsidies. 

The  final  question  is  whether  the 
Department  may  apply  a  revised 
interpretation  of  the  statute  to  the 
instant  investigation.  The  federal  courts 
have  established  a  multifactor  test  to 
resolve  questions  concerning  the 
retroactive  application  of  changes  in 
administrative  practice.  The  factors  the 
courts  consider  are:  (1)  Whether  the 
particular  case  is  one  of  first  impression; 
(2)  whether  the  new  rule  represents  an 
abrupt  departure  from  well-established 
practice  or  merely  an  attempt  to  fill  a 
void  in  an  unsettled  area  of  law;  (3)  the 
extent  to  which  the  party  against  whom 
the  new  rule  is  applied  relied  on  the 
former  rule;  (4)  the  degree  of  burden 
which  a  retroactive  order  imposes  on  a 
party;  and  (5)  the  statutory  interest  in 
applying  a  new  rule  despite  the  reliance 
of  a  party  on  the  old  standard.  See,  e.g.. 
District  Lodge  64,  Inf  I  Ass’n  of 
Machinists  and  Aerospace  Workers, 
AFL-CIO  V.  NLRB,  949  F.2d  441  (9th  Cir. 
1991). 

Applying  these  factors  to  this 
investigation,  factor  (1)  might  call  for 
prospective  application,  because  this  is 
not  a  case  of  first  impression.  With 
respect  to  factor  (2),  however,  this 
determination  does  not  constitute  an 
abrupt  departure  from  well-established 
practice,  because  the  application  of  the 
specificity  test  hhs  been  unsettled  in 
general,  and  in  the  case  of  natural 
resource  input  subsidies,  has  been 
particularly  controversial.  In  particular, 
the  review  of  Carbon  Black  clearly 
indicated  that  the  1983  finding  on 
specificity  might  not  be  followed.  With 
respect  to  factor  (3),  we  are  aware  of  no 
evidence  in  the  record  of  this  case 
which  would  indicate  that  the  Canadian 
federal  or  provincial  govemmehts, 
Canadian  lumber  producers  and 
exporters,  or  U.S.  importers  relied  on 
our  1983  finding  concerning  specificity 
as  a  basis  for  making  decisions  on 
whether  to  sell  or  buy  stumpage  rights, 
or  to  produce,  export,  or  import  lumber. 
With  respect  to  factor  (4),  we  likewise 
are  unaware  of  any  imdue  burden 
imposed  on  any  of  the  parties,  other 
than  the  normal  consequences  brought 
about  by  an  affirmative  determination  of 
subsidization.  Finally,  with  respect  to 
factor  (5),  we  do  not  find  it  particularly 
relevant  given  the  fact  that  there  is  no 
evidence  of  reliance  on  the  inherent 


characteristics  test  since  1 986.  On 
balance,  we  believe  that  the  Department 
is  justified  in  abandoning  the  inherent 
characteristics  test  in  this  case. 

Application  of  Specificity  Factors 

As  stated  in  the  Preliminary 
Determination,  neither  in  the  Trade 
Agreements  Act  of  1979  nor  in  the  1988 
Act  did  Congress  attempt  to  define 
precisely  the  key  phrase  “specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.”  Instead, 
Congress  has  delegated  to  the 
administering  authority,  currently  the 
Department,  the  authority  to  establish 
the  parameters  of  the  phrase.  In  this  ' 
regard,  the  Department,  in  1989, 
promulgated  the  Proposed  Regulations. 
Section  355.43(b)(2)  of  the  Proposed 
Regulations  summarized  Department 
practice  by  stating  that: 

In  determining  whether  benefits  are 
specific  [to  an  enterprise  or  industry,  or  group 
of  enterprises  or  industries],  the  Secretary 
will  consider,  among  other  things,  the 
following  factors: 

(i)  The  extent  to  which  a  government  acts 
to  limit  the  availability  of  a  program; 

(ii)  The  number  of  enterprises,  industries, 
or  groups  thereof  that  actually  use  a  program* 

(iii)  Whether  there  are  dominant  users  of  a 
program,  or  whether  certain  enterprises, 
industries,  or  groups  thereof  receive 
disproportionately  large  benefits  under  a 
program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring  benefits 
under  a  program. 

Respondents  claim  that  the 
Department  committed  legal  error  and 
violated  its  Proposed  Regulations  by 
failing  to  consider  fully  each  of  the  fou) 
factors  and  by  dismissing  three  of  the 
four  factors  as  irrelevant  to  its 
determination  of  specificity.® 

The  four  specificity  criteria  are 
guidelines  only.  The  Proposed 
Regulations  state  that  we  will  consider 
these  factors,  among  other  things.  We 
agree  with  Respondents  that  no  one 
factor  is  necessarily  dispositive. 
Flowever,  we  note  that  it  is  also  not 


*  We  note  that  Respondents  also  argue,  with 
respect  to  the  preferentiality  benchmarks  outlined 
in  the  Proposed  Regulations,  that  such  hierarchy 
was  not  intended  to  “prescribe  an  immutable 
formula  by  which  all  future  cases  should  be 
decided.”  Further,  respondents  argue  that  because 
the  Proposed  Regulations  have  never  been 
promulgated  in  final  form,  the  Department  must  give 
careful  consideration  to  other  potential  benchmarks 
that  may  be  appropriate  in  particular  cases  (see 
Volume  ni-A  of  Respondents’  Case  Brief).  On  the 
one  hand.  Respondents  argue  that  the  Proposed 
Regulations  should  be  followed  for  purposes  of  the 
specificity  test,  but  that  for  purposes  of 
preferentiality,  the  Proposed  Regulations  have  no 
legal  force  and,  therefore,  the  Deoartment  should 
not  fellow  them  in  every  case  wiuiout  an 
appropriate  explanation. 
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necessary  to  show  all  four.  (See,  e.g.. 
Carbon  Black  at  13269.) 

Respondents  then  point  to  the 
preamble  of  the  Proposed  Regulations, 
which  states  that  the  specificity  test 
cannot  be  reduced  to  a  precise 
mathematical  formula.  Respondents 
misconstrue  the  thrust  of  that  statement. - 
All  the  Department  meant  was  that  it 
cannot  provide  an  exact  numerical 
dividing  line  between  specificity  and 
nonspeciHcity.  For  example,  the 
Department  cannot  state  as  an  absolute 
proposition  that  speciHcity  will  not  exist 
when,  say,  300  industries  use  a  subsidy, 
because  within  this  universe  of  users 
there  may  be  dominant  users  or 
enterprises  or  industries  that  receive 
disproportionate  benehts.  On  the  other 
hand,  the  Department  did  not  mean  by 
its  reference  to  the  lack  of  a 
mathematical  formula  that  in  the 
absence  of  dominant  users, 
disproportionate  use,  or  the  exercise  of 
discretion,  a  finding  of  specificity  would 
be  precluded  if,  in  the  Department's 
analysis,  the  number  of  users  (either 
enterprises  or  industries]  were  too  few. 
Also,  as  discussed  fully  in  the 
Preliminary  Determination,  other 
factors,  such  as  discretion,  dominance, 
and  disproportionality,  were  not 
considered  in  Carbon  Black  (which  was 
later  endorsed  by  Congress],  where  the 
Department  found  the  provision  of  CBFS 
specific  to  the  only  two  enterprises  that 
could  use  CBFS. 

This  discussion  does  not  mean  that 
we  have  abandoned  the  specificity 
criteria  in  the  Proposed  Regulations,  or 
that  we  have  ignored  them  in  this  case. 
On  the  contrary,  we  have  considered  all 
of  them,  and  determine  that  one  of 
them — the  limited  number  of  users — 
requires  a  finding  of  specificity. 

Group  of  Industries 

As  previously  stated,  we  have 
determined  that  stumpage  programs  are 
in  fact  limited  to  a  group  of  industries, 
the  primary  timber  processing 
industries.  In  our  Preliminary 
Determination,  we  defined  the  primary 
timber  processing  group  as  comprised  of 
two  basic  manufacturing  industries: 
Solid  wood  products  (which  includes 
logs]  and  pulp  and  paper  products.  See 
the  Preliminary  Determination  for  the 
definitions  cited  in  support  of  this 
conclusion.  At  verification,  we  received 
a  British  Columbia  Ministry  of  Forests 
policy  paper  regarding  section  16.1  of 
the  Small  Business  Forest  Enterprise 
Program  (see  Exhibit  S-11  of  the  BC 
Verification  Report].  This  report  defines 
primary  manufacturing  as 
manufacturing  which  produces:  (1]  Logs; 
(2]  timbers,  defined  as  softwood  lumber 
that  measures  at  least  five  inches  in  its 


least  dimension  (also  called  cants, 
beams,  stringers,  and  girders];  (3] 
dimension  lumber  between  two  and  five 
inches  thick  (also  called  fiaming,  joists, 
planks,  rafters,  etc.];  (4]  boards,  which 
are  less  than  two  inches  in  thickness;  (5] 
shakes  and  shingles;  and  (6]  pulp  and 
paper,  which  includes  kraft  pulp, 
newsprint,  linerboard,  kraft  paper,  CTM 
pulp,  refiner  mechanical  pulp,  sulfite 
pulp,  and  uncoated  groundwood 
specialty  paper.  This  definition  further 
supports  our  conclusion  that  the  primary 
timber  pro'ducts  group  of  industries  is 
essentially  two  industries:  The  solid 
wood  products  industry  and  the  pulp 
and  paper  products  industry. 

Respondents  argue  that  for  the 
Department  to  establish  that  benefits 
have  been  targeted  to  a  specific  group,  it 
is  not  enough  that  participants  of  a 
program  constitute  an  "identifiable” 
group  merely  by  virtue  of  their  being 
participants.  Rather,  some  independent 
characteristics  must  define  the 
“specific”  group. 

In  the  Preliminary  Determination,  we 
placed  excessive  emphasis  on  what  the 
two  industries  had  in  common,  i.e.,  the 
milling  operation.  In  fact,  we  have 
consistently  held  that  for  a  small 
number  of  industries  (in  this  case  two] 
to  be  considered  a  group  of  industries 
for  purposes  of  the  countervailing  duty 
law,  there  is  no  requirement  for 
commonality  between  the  industries. 
Therefore,  even  though  the  two 
industries  which  make  up  the  group  of 
industries  in  this  case  may  have  many 
common  features,  such  as  the  same 
input,  timber;  and  many  of  the  same 
manufacturing  processes,  these  common 
features  in  no  way  are  determinative  of 
whether  the  two  industries  may  be 
considered  a  group  of  industries  within 
the  meaning  of  the  Act.  (See,  e.g.. 
Structural  Shapes  and  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Korea,  49  FR  47284  (December  3, 1984].] 

In  the  Preliminary  Determination, 
although  we  combined  two  industries 
into  one  group,  we  could  just  as  well 
have  called  the  beneficiaries  of 
stumpage  two  industries,  the  solid  wood 
products  industry  and  the  pulp  and 
paper  products  industry,  and  we  would 
still  have  found  stumpage  to  be  specific. 
However,  given  the  wording  of  section 
771(5](A](ii]  of  the  Act  “*  *  *  if 
provided  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  *  *  *,”  anything  more  than  a 
single  industry  constitutes  a  "group.” 
Therefore,  if,  hypothetically,  a  program 
were  available  to  only  the  chemical 
industry,  the  steel  industry,  and  the 
dairy  industry,  these  three  industries 
would  constitute  a  "group,”  within  the 


meaning  of  the  Act  even  though  the 
three  clearly  have  nothing  in  common. 

However,  in  this  case,  we  have 
identified  a  group  of  industries  that  have 
many  elements  in  common.  The  solid 
wood  products  industry  (including  logs] 
is  an  industry  because  it  uses  the  same 
input,  timber,  and  produces  it  into  a 
solid  wood  product  such  as  lumber, 
plywood,  veneer,  poles  and  posts,  and 
shakes  and  shingles.  The  pulp  and  paper 
products  industry  also  uses  the  same 
input  timber,  and  uses  one  of  two 
methods  to  produce  pulp:  (1]  The 
mechanical  process;  and  (2]  the 
chemical  process,  {see,  the  BC 
Verification  Report,  p.  5]. 

Respondents  also  argue  that  the 
Department  has  not  justified  its 
definition  of  a  “group  of  industries”  and 
must  apply  the  accepted  definition  of 
the  word  “industry”  which,  according  to 
Respondents,  is  generally  described 
under  U.S.  trade  law  in  terms  of 
products.  They  state  that  a  product- 
based  analysis  is  consistent  with  Article 
6  of  the  GATT  Subsidies  Code,  which 
provides  that  the  relevant  inquiry  in  an 
injury  investigation  is  into  the  volume  of 
subsidized  imports  and  their  efiect  on 
prices  in  the  domestic  market  of  the  like 
product. 

We  agree  that  an  important  aspect  of 
our  industry  groupings  for  purposes  of 
defining  standing  is  the  identification  of 
the  industry  that  produces  the  “like 
product”  in  the  United  States.  That  is, 
we  are  concerned  with  the  competing 
U.S.  industry  when  defining  the  foreign 
industry.  In  this  case,  the  Coalition  is 
predominantly  made  up  of  lumber  mills. 
These  lumber  mills  in  the  United  States 
may  also  produce  the  number  and 
variety  of  products  produced  by 
stumpage  holders  in  Canada,  such  as 
tissue  paper  and  cardboard  boxes,  but 
the  like  product,  and  the  product  that 
the  ITC  is  investigating  as  a  potential 
cause  of  material  injury,  is  lumber,  not 
tissue  paper  or  cardboard  boxes.  As 
explained  below,  however,  this  aspect 
of  industry  grouping  is  not  determinative 
of  the  way  “industries”  are  identified  for 
purposes  of  specificity. 

Respondents  argue  that,  in  defining 
the  industry,  the  Department 
inappropriately  focused  on  the  raw 
material  rather  than  the  actual  number 
and  variety  of  products  made  by  the 
industries  that  hold  stumpage  rights. 
They  contend  that  companies  and 
divisions  of  companies  holding 
stumpage  rights  produce  a  variety  of 
downstream  products,  other  than  what 
they  consider  to  be  “primary  timber” 
products,  and  that  these  products  fall 
into  several  “groups  of  industries” 
according  to  the  Canadian  and  United 
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States  Standard  Industrial  Classification 
(SIC)  codes  and,  therefore,  are  beyond 
the  Department’s  definition  of  the 
primary  timber  products  group  of 
industries. 

In  support  of  this  contention. 
Respondents  conducted  a  survey  for 
purposes  of  this  investigation  in  which 
companies  were  asked  to  indicate  which 
products  they  produce,  excluding 
products  produced  by  subsidiaries, 
affiliates,  and  joint-ventures,  (see  the 
BC,  Alberta,  and  Quebec  Verification 
Reports).  In  Ontario,  Respondents 
conducted  a  survey  of  tenure  holders  to 
determine,  what  products,  other  than 
lumber,  tenure  holders  produce  (see 
Ontario  Verification  Report,  p.  14). 

Our  emphasis  on  the  raw  material 
used  is  relevant  insofar  as  the  program 
under  investigation  is  the  provision  of  a 
raw  material  to  users  of  that  raw 
material.  Our  focus  remains  the  two 
industries  which  receive  the  good 
provided  by  the  government  (stumpage). 

Regarding  the  use  of  an  “accepted" 
definition  of  the  term  “industry,”  we 
believe  that  there  is  a  realm  of 
acceptable  definitions  of  the  term 
“industry.”  We  agree  that  the  definition 
cited  by  Respondents  (“The  term 
‘industry’  means  the  domestic  producers 
as  a  whole  of  a  like  product  *  *  *.”)  is 
relevant  to,  for  example,  an  analysis  of 
whether  the  U.S.  industry  is  injured  by 
subsidized  imports  or  whether  the  U.S. 
industry  has  standing  to  bring  a  petition. 
It  is  not  relevant  to  our  analysis  of  what 
constitutes  an  industry  or  a  group  of 
industries.  For  example,  in  Certain  Fresh 
Cut  Flowers  from  Canada,  Chile, 
Colombia,  Costa  Rica,  Ecuador,  Israel, 
and  the  Netherlands,  USITC,  Pub.  1956, 
Inv.  Nos.  701-TA-275  to  -278  (March 
1987)  (final),  the  ITC  found  that  each  of 
the  seven  difierent  types  of  flowers 
(carnations,  chrysanthemums,  etc.) 
constituted  a  separate  like  product  and 
thus  a  separate  industry.  Using 
Respondents’  logic,  the  Department 
should  find  that,  because  there  were 
seven  domestic  industries  identified  by 
the  ITC  in  its  like  product  analysis, 
flowers  constitute  more  than  a  group  of 
industries.  Such  an  analysis  would  lead 
to  absurd  results,  at  odds  with  years  of 
Department  precedents  and  several 
court  rulings  (see  below).  See  also,  Anti- 
Friction  Bearings  (Other  Than  Tapered 
Roller  Bearings)  and  Parts  'Thereof  from 
the  Federal  Republic  of  Germany, 
France,  Italy,  Japan,  Romania, 

Singapore,  Sweden,  'Thailand,  and  the 
United  Kingdom,  USTTC,  Pub.  2185,  Inv. 
Nos.  303-TA-19  and  20,  731-TA-391  to  - 
399  (May  1989)  (final). 

The  Department  in  its  application  of 
the  specificity  test,  has  viewed  the  term 
“industry”  in  much  broader  terms.  In  the 


Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Cut 
Flowers  from  the  Netherlands  52  FR 
3301,  3312  (February  3, 1987),  we 
explicitly  rejected  the  argument  that 
benefits  provided  to  the  horticulture  and 
greenhouse  industries  were  too  broad  to 
be  considered  specific  because  they 
were  provided  to  over  60  different 
categories  of  products.  In  that  case  we 
stated: 

Although  the  hcMiiculture  and  greenhouse 
industries  contain  many  separable  categories 
of  products,  the  Department  considers  these 
industries  to  be  a  specific  subset  of  all 
agriculture  and  not  so  broad  as  to  consider 
them  more  than  a  specific  enterprise  or 
industry. 

Moreover,  in  many  countervailing 
duty  investigations  and  administrative 
reviews,  where  we  have  found  programs 
to  be  nonspecific  because  they  were 
available  to  a  wide  variety  of  industries, 
we  have  used  the  term  “industry”  as 
broader  industrial  cathodes  such  as 
“food,  steel,  non-ferrous  metals, 
machinery,  wood  products,  textiles, 
rubber,  chemical  and  paper  industries,” 
taken  together,  to  describe  the 
nonspecific  universe  of  industries 
receiving  benefits  (Final  Affirmative 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  Rod  frnm  Malaysia 
53  FR  13303, 13305  (April  22, 1988)).  The 
nonspecific  universe  is  not  defined  by 
the  number  of  products  produced  by 
each  of  these  industrial  categories. 

With  respect  to  Respondents’  product- 
based  argument,  the  alleged  end 
products  produced  by  the  Canadian 
companies  and  divisions  of  these 
companies  are  merely  the  downstream 
products  that  can  be  made  from  the  base 
products,  i.e.,  solid  wood  and  pulp  (we 
note  that  paper  cannot  be  produced  until 
after  pulp  is  produced).  'The  same 
situation  exists  for  other  groups  of  basic 
industries  as  well.  For  example,  if  a 
steel  company  produces  flat-rolled  sheet 
as  well  as  other  downstream  products 
made  from  the  sheet,  such  as  machine 
parts,  and  this  company  receives  a 
benefit  that  is  also  provided  to  all  steel 
producers,  the  fact  that  this  and  other 
steel  producers  produce  a  number  of 
downstream  steel  products  would  not 
negate  the  fact  that  the  benefit  was 
provided  to  encourage  the  production  of 
steel.  'Therefore,  the  program  would  be 
specific  to  the  steel  industry. 

Furthermore,  with  respect  to  the  end 
product  surveys  used  as  support  for  this 
argument,  we  found  at  verification  that 
many  of  the  “end  products”  listed  by  the 
companies  were  not  products  actually 
made  by  that  company  or  divisions  of 
that  company.  For  example,  as 
explained  in  the  Verification  Report  of 


Canadian  Forest  Products,  Ltd. 

(CANFOR)  in  BC,  the  invoices  showed 
that  the  company  sold  logs  and  lumber 
to  unrelated  companies  ior  the  intended 
manufacture  of  a  certain  end  product. 

'The  company  indicated  on  its  survey 
response  that  it  made  products  that  it 
actually  did  not  make,  e.g.,  the  company 
indicated  that  it  produced  flooring 
(hence  Respondents’  contention  that  the 
“flooring  industry”  should  be  considered 
a  separate  industry  benefitting  fr*6m 
stumpage).  However,  a  review  of  the 
sales  invoice  showed  that  the  company 
produced  dimension  lumber,  not 
flooring.  Likewise,  West  Fraser,  another 
BC  company,  indicated  that  it  produced 
certain  end  products  such  as 
“appearance  framing.”  Appearance 
framing  is  lumber  of  a  particular  size 
and  quality,  and  is  included  in  the  scope 
of  this  investigation.  Furthermore, 
officials  from  both  companies  stated 
that  all  of  the  end  products  “produced” 
by  their  companies  are  made  from  either 
a  solid  wood  product  such  as  logs, 
lumber,  or  plywood,  or  from  pulp  and 
paper  products.  (See,  e.g.,  pp.  14  and  15 
of  the  BC  Public  Verification  Report.) 

Our  review  of  the  end  product  survey 
in  Alberta  produced  similar  results.  One 
survey  response  indicated  that  the 
stumpage  holder  produced  chicken 
coops.  However,  at  verification,  we 
found  that  the  producer  did  not  sell 
chicken  coops.  (5ee  p.  33  of  the  Alberta 
Verification  Report.)  In  Quebec,  the  end 
product  survey  showed  that  the 
overwhelming  majority  of  stumpage 
holders  produced  either  traditional 
paper  products  or  traditional  sawmill 
products.  We  found  only  two  companies 
out  of  the  124  that  produced  other  types 
of  products.  Further  we  were  not  able  to 
trace  some  of  the  items  Respondents 
claimed  were  produced  by  stumpage 
holders  to  any  of  the  individual  end 
product  responses. 

'Therefore,  even  if  we  agreed  (which, 
for  the  reasons  stated  above,  we  do  not), 
with  Respondents’  argument  that 
downstream  products  produced  by 
companies  holding  stumpage  leads  to 
the  inevitable  conclusion  that  there  are 
groups  of  industries  that  are  not 
included  in  the  Department’s  definition 
of  a  group  of  industries,  based  on  the 
facts  on  the  record.  Respondents  have 
not  demonstrated  that  companies  which 
hold  stumpage  rights  actually  produce 
the  wide  variety  of  products  indicated  in 
the  survey  responses. 

Respondents  also  contend  that 
because  some  stumpage  holders  only  ' 
produce  logs,  which  according  to  . 
Respondents  are  not  processed  at  all, 
these  producers  do  not  fit  into  the 
Department’s  definition  of  a  group  of 
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industries.  First,  we  do  not  agree  that 
logs  are  not  processed.  The  only  timber 
that  is  not  (necessed  at  all  is  standing 
timber.  Once  the  standing  timber  is 
harvested,  the  processing  of  that 
standing  timber  has  began.  Fnrthennore, 
as  previously  stated,  we  {daced 
excessive  emphasis  in  the  Preliminary 
Determination  on  the  common  features 
necessary  to  find  the  solid  wood 
products  mdustry  and  pulp  and  paper 
products  industry  to  be  a  single  group  of 
industries.  One  of  those  common 
features  we  referred  to  is  the  milling 
process.  It  is  absurd  to  suggest  that  a  log 
producer  does  not  benefit  from 
stumpage. 

Respondents  also  argue  that  the 
Department  shoold  use  the  definitian  of 
groups  of  industries  as  set  forth  in  die 
SIC,  a  product-based  classification 
system,  as  the  Department  did  in 
Lumber  I.  Further,  they  contend  that  all 
of  the  end  products  “produced”  by 
stumpage  holders  fall  into,  at  a 
minimum,  27  groups  of  industries  at  the 
fom-digit  level,  according  to  both  the 
Canadian  and  U.S.  SIC.  Respondents 
cite  the  Final  Negative  Countervailing 
Duty  Determination;  Certain  Granite 
Products  from  Italy  53  FR  27197  (July  19, 
1988)  (Granite),  in  support  of  their 
assertion  that  the  Department  “generally 
respects  and  applies”  a  coimtry’s  own 
classification  system  in  classifying  and 
counting  industries. 

In  Granite,  we  found  a  loan  program 
not  countervailable  because  it  was  used 
by  virtually  every  productive  sector  in 
the  country,  and  we  listed  these 
productive  sectors  according  to  Italy’s 
own  statistical  categories.  Nowhere 
does  this  case  imply  that  the 
Department  generally  uses  a  country’s 
own  classification  system  for  purposes 
of  applying  the  specificity  test  In  fact 
the  Department  has  frequently  used 
other  means  besides  SIC  classifications 
to  define  a  group  of  industries  (or  an 
industry).  For  example,  we  stated  “SIC 
classification  was  not  dispositive  of  the 
question  of  whether  software  design 
was  in  the  service  industry  or  the 
manufacturing  industry”  in  Certain 
Computer  Ai^d  Software ‘Engineering 
Products  from  Singapore.  55  FR  12248 
(April  2. 1990). 

As  stated  in  our  Preliminary 
Determination,  the  use  of  the  word 
“group'*  in  the  United  States  and 
Cana^an  SIC  does  not  interfere  with 
the  meaning  of  “group  of  industries”  as 
used  in  the  Act.  Moreover,  there  is  no 
evidence  that  Congress  intended  the 
term  “group,”  as  used  in  section  771(5), 
to  equate  to  SIC  terminology. 

We  note,  however,  that  tfie 
Intrnnational  SIC  (ISIC)  codes  classifies 
the  wood  products  industry  as  one 


industry  at  the  four-digit  level  which 
mclndes  wooden  railway  sleepers, 
coniferous  sawn  wood,  veneer  sheets, 
plywood,  and  particle  board.  The  ISIC 
also  classifies  the  pulp  and  paper 
products  industry  as  one  industry  at  the 
four-digit  level.  This  (dassification 
mchidn  products  sudi  as  mechanical 
wood  pulp,  pulp  of  fibers  other  than 
wood,  newsprint,  other  printing  and 
writing  paper,  kraft  paper  and  kraft 
paperboard,  cigarette  papers,  and 
fiberboard.  The  ISICs  use  of  die  term 
industry  underscores  the  fact  that  the 
term  “industry”  can  be  used  in  a  variety 
of  ways  even  within  the  difierent  SIC 
regimes. 

We  also  note  that  the  U.S.  SIC  codes 
classify  the  steel  industry  into  separate 
major  groups  that  are  in  no  way  related 
to  the  manner  in  which  we  have  defined 
the  steel  industry  in  previous  cases. 
Further,  the  ISIC  classifies  die  steel 
industry  as  one  industry,  whidi  includes 
products  such  as  pig  iron,  wire  rod, 
plates,  and  sheets. 

We  maintain  that  SIC  codes  were  not 
intended  by  Congress  to  be  the 
dispositive  definition  of  industry  for 
purposes  of  administering  the 
countervailing  duty  law  any  more  than 
our  tariff  classifications  are  disprositive 
in  defining  the  scope  of  a  countervailing 
duty  proceeding.  As  pointed  out,  even 
within  the  different  SIC  regimes,  the 
classifications  of  products  differ. 

Respondents  also  contend  that 
economic  integration  or 
interdependence  should  not  affect  the 
Department’s  analysis  of  industries,  and 
that  a  company  producing  both  a  solid 
wood  product  and  a  pulp  and  paper 
product  does  not  preclude  that 
company’s  participation  in  more  than 
one  industry.  We  agree  with 
Respondents  that  the  level  of  integration 
is  not  dispositive  with  regard  to  the 
number  of  industries  represented  by  the 
integrated  firm.  Just  as  we  do  not  hold 
that  two  industries  found  to  be  a  group 
of  industries  must  have  common 
features,  they  also  need  not  be 
integrated. 

Respondents  argue  that  in  nine  years 
the  Department  has  come  up  with  three 
different  definitions  describing  the 
industries  which  use  stumpage.  They 
allege  that  die  mdustry  has  not  changed 
in  that  time,  only  the  Department’s 
definition  has  changed  in  order  to  reach 
a  finding  a  specificity. 

In  Lumber  I,  we  found  diat  stumpage 
programs  were  not  specific  becauserfl)  • 
Any  limitation  on  use  was  not  a  result  of 
government  action,  but  rather  was  due 
to  the  inherent  nature  of  the  products 
under  investigation,  and  (2)  stumpage 
was  used  by  several  specifically-named 
groups  of  industries  (the  lumber  and 


wood  products  industries,  the  pulp  and 
paper  industries,  and  the  furniture 
indnstries).  Although  we  found  that 
nonstuanpage  bendRts  provided  to  the 
forests  products  industries  were 
specific,  in  the  case  of  stumpage,  we 
reasoned  diat  a  finding  of  no  specificity 
was  warranted  because  the  universe  of 
users  of  stumpeige  was  limited  by  the 
inherent  characteristics  and  uses  of  raw 
timber. 

We  agree  with  Respondents  diat  die 
users  of  stumpage  have  not  changed 
dramatically  in  the  past  nine  years. 
However,  we  note  that  our  d^nition  of 
the  group  of  industries  which  use 
stumpage  has  not  changed  as  radically 
as  Respondents  suggest  in  each  of  the 
three  Canadian  lumber  investigations. 
For  example,  the  industries  in  Lumber  1 
were  broken  down  into  lumber  and 
wood  products  industries  (solid  wood 
products),  pulp  and  paper  industries, 
and  furniture  manufacturing  mdustries. 

In  Lumber  II,  we  stated  that  we  no 
longer  believed  that  furniture 
manufacturers  should  be  included  in  our 
analysis  of  the  group  of  industries 
because  such  manufacturers  held 
negligible  stumpage  rights.  We  abo 
called  into  question  the  earlier 
conclusion  that  stumpage  rights  were 
not  in  fact  limited  to  one  group  of 
industries.  Furthermore,  we  pointed  out 
in  Lumber  11  that  our  reference  in 
Lumber  I  to  SIC  codes  was  misplaced. 
We  still  consider  there  to  be  two 
industries  that  use  stumpage:  the  sohd 
wood  products  and  the  pulp  and  paper 
products  industries.  The  only  thing  that 
has  changed  during  the  past  nine  years 
is  our  consideration  of  inherent 
characteristics  and  how  that 
consideraticHi  affects  our  specificity 
determination. 

With  respect  to  Lumber  I,  the  users  of 
stumpage  did  not  undergo  some 
transformation  that  reduced  them  from 
three  groups  of  industries  when  cutting 
stumpage  to  one  group  when  borrowing 
money.  The  use  of  two  different 
descriptions  of  exactly  the  same  users  of 
stumpage  in  that  notice,  leading  to  a 
finding  of  specificity  for  nonstumpage 
programs  and  a  finding  of  no  spe^city 
for  stumpage  programs,  was 
inconsistent  on  its  face  and  underscores 
the  fact  that,  in  1983,  the  Department 
was  entering  into  uncharted  legal 
waters. 

The  Courts  have  recognized  that  the 
“apphcation  of  the  de  facto  aspect  of  the 
specificity  test  requires  a  ‘case-by-case’ 
analysis  to  determine  whether  ‘diere  has 
been  a  bestowal  upon  a  specific  class."* 
Cabot  I  as  quoted  in  PPG  (emphasis 
added).  The  critical  focus  of  a 
determination  of  specificity  must  be  an 
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analysis  of  whether  a  beneHt  "has  been 
bestowed  on  a  discrete  class  of  grantees 
despite  nominal  availability,  program 
grouping,  or  the  absolute  number  of 
grantee  companies  or  industries.”  Roses, 
Inc.,  California  Floral  Trade  Council 
and  Floral  Trade  Council  v.  United 
States,  743  F.  Supp.  870  (1990)  (emphasis 
added). 

In  this  investigation,  stumpage  is 
clearly  provided  to  a  speciHc  class  of 
beneficiaries:  the  pulp  and  paper 
products  and  solid  wood  products 
industries.  While  the  statute  uses  the 
terms  "enterprises  or  industries  or 
groups  of  enterprises  or  industries,"  the 
courts  have  made  clear  that  these  terms 
are  not  to  be  applied  in  a  narrow 
manner.  The  concept  of  a  "discrete  class 
of  beneficiaries,”  as  used  by  the  court  in 
Cabot  I  and  Roses,  Inc.,  is  broader  than 
any  of  the  narrow,  forced  definitions 
that  the  Respondents  would  have  us  use, 
and  the  concept  is  consistent  with  the 
Department’s  long-standing  practice  in 
implementing  the  specificity  test.  (See 
also,  Final  Affirmative  Countervailing 
Duty  Determination  Certain  Fresh 
Atlantic  Croundfish  from  Canada  51  FR 
10041  (March  24, 1986)  (Croundfish)  and 
Netherlands  Flowers.) 

In  addition,  Respondents  argue  that 
because  the  forest  sector  in  Ontario  , 
and  BC  is  larger  than  the  agriculture 
sector  in  each  of  those  provinces,  and 
because  the  Department  has  determined 
that  it  will  not  regard  a  program  as 
being  speciHc  solely  because  the 
program  is  limited  to  agriculture,  it  is 
absurd  to  find  that  a  program  available 
to  all  of  a  sector  that  is  larger  than 
agriculture  is  speciHcally  provided. 

We  disagree.  A  program  is  not 
necessarily  specific  if  it  is  limited  to 
agriculture  because  all  of  agriculture 
cannot  be  considered  a  discrete  class 
and  is  certainly  more  than  several 
groups  (see,  e.g..  Final  Negative 
Countervailing  Duty  Determination: 
Fresh  Asparagus  from  Mexico  48  FR 
21618  (May  13, 1983)).  In  agriculture, 
there  are  a  large  number  of  distinct 
industries  producing  a  vast  munber  of 
products  from  many  raw  materials, 
growing  methods,  production  and 
distribution  techniques.  In  response  to  a 
comment  in  Croundfish,  the  Department 
stated  tha  t  bsheries  programs  were 
bestowed  to  "two  specific  industries,  the 
salt  water  fishing  industry  and  the 
seafood  products  industry,  as  such, 
these  programs  were  available  to  no 
more  than  a  group  of  industries.” 
Although  the  saltwater  Ashing  industry 
and  the  seafood  products  industry 
produce  a  large  number  of  products 
(arguably  at  least  as  large  as  the  pulp 
and  paper  and  solid  wood  products 


industries),  the  Department  rejected  the 
argument  that  the  fisheries  sector  is  like 
agriculture,  so  broad  as  to  not  constitute 
"a  speciAc  group  of  industries.” 

Similarly,  regardless  of  the  size  of  its 
economic  contribution  in  a  particular 
political  jurisdiction,  forest^  is  not  like 
agriculture  as  a  sector,  because  all 
forestry  products  come  from  one  basic 
raw  material,  timber.  The  number  and 
diversity  of  products  produced  in  the 
forest  industries  are  simply  not 
comparable  to  those  produced  in 
agriculture.  Therefore,  the  Department 
does  not  regard  a  program  as 
nonspecific  if  it  is  available  throughout 
the  forestry  sector. 

In  fact,  agriculture  is  deAned  as  "The 
production  of  plants  and  animals  useful 
to  human  beings,  including  the 
cultivation  of  soil,  management  of  crops, 
and  the  feeding,  breeding,  and  managing 
of  livestock.”  *  Arguably,  therefore, 
forestry  could  be  considered  part  of  the 
agricultural  sector.  If  stumpage 
programs  were  analyzed  in  terms  of 
whether  a  specific  group  of  industries 
within  agriculture  had  received  beneAts, 
the  Department  would  most  certainly 
consider  the  program  specific.  Thus, 
regardless  of  whether  forestry  is 
considered  as  part  of  agriculture,  even  if 
a  program  is  available  throughout  the 
forestry  sector  it  is  still  specific.  Because 
we  have  found  stumpage  programs 
limited  to  a  group  of  industries,  we  And 
them  specifically  provided  within  the 
meaning  of  the  Act. 

Having  determined  that  the  stumpage 
programs  administered  by  Alberta,  BC, 
Manitoba,  Ontario,  Quebec, 
Saskatchewan,  and  the  Territories  are 
provided  to  the  primary  timber 
processing  industries  group,  the  next 
section  addresses  whether  stumpage  is 
provided  at  preferential  rates. 

PreferentiaUty 

Having  determined  that  the  stumpage 
programs  administered  by  Alberta,  BC, 
Manitoba,  Ontario,  Quebec, 
Saskatchewan,  and  the  Territories  are 
speciAc  within  the  meaning  of  the 
statute,  the  Department  must  next 
determine  whether  stumpage  is  provided 
under  these  programs  at  preferential 
rates  pursuant  to  section  771(A)  (ii)  (U) 
of  the  Act.  The  standard  employed  by 
the  Department  for  making  this 
determination  is  set  forth  in  §  355.44(f) 
of  the  Proposed  Regulations,  which  itself 
reAects  an  approach  Arst  articulated  in 
detail  by  the  Department  in  its 
Preferentiality  Appendix  (Prefereatiality 
Appendix  to  the  Department’s 
Preliminary  Determination  in  the 


*  McGraw-Hill  Encyclopedia  of  Science  and 
Technology,  McGraw-Hill  Book  Company,  p.  143. 


Administrative  Review  of  Carbon  Black 
from  Mexico,  51  FR  13271  (1986)). 

SecAon  355.44(f)  reads  as  follows: 

(1)  Provision  of  goods  or  services  at 
preferential  rates.  The  provision  by  a 
government  of  a  good  or  service  pursuant  to  a 
domestic  program  confers  a  countervailable 
beneAt  to  the  extent  the  Secretary  determines 
that  the  price  charged  by  the  government  for 
the  good  or  service  is  less  than  the 
benchmark  price,  which  normally  will  be  the 
nonselective  prices  the  government  charges 
to  the  same  or  other  users  of  the  good  or 
service  within  the  same  political  jurisdiction. 

(2)  Where  the  Secretary  determines  that 
there  is  no  benchmark  price  under  paragraph 
(f)  (1)  which  is  not  selective  within  the 
meaning  of  §  355.43,  the  Secretary  will 
determine  the  existence  of  a  countervailable 
benefit  based  upon,  in  order  of  preference, 
the  following  alternative  benchmarks: 

(i)  The  price,  adjusted  for  any  cost 
differences,  the  government  charges  for  a 
good  or  service  which  is  similar  or  related  to 
the  good  or  service  in  question,  provided  that 
the  similar  or  related  good  or  service  and  its 
price  is  [sic]  not  selective  within  the  meaning 
of  section  355.43; 

(ii)  The  price  charged  by  other  sellers  to 
buyers  within  the  same  political  jurisdiction 
for  an  identical  good  or  service; 

(iii)  The  government’s  cost  of  providing  the 
good  or  service;  or 

(iv)  The  price  paid  for  the  identical  good  or 
service  outside  of  the  political  jurisdiction  in 
question. 

In  the  Preliminary  Determination,  the 
Department  relied  on  the  traditional 
measure  of  preference — price 
discrimination —  to  determine 
preliminarily  that  stumpage  .was  being 
provided  at  preferential  rates  to 
softwood  lumber  producers  in  the 
provinces  of  BC,  Ontario  and  Alberta,  In 
Quebec,  the  Department  found 
preliminarily  that  stumpage  was  being 
preferentially  provided  to  softwood 
lumber  producers  on  the  basis  of  a 
comparison  with  prices  charged  by 
private  sellers  of  stumpage  within 
Quebec,  as  there  was  not  an  adequate 
basis  to  make  a  determination  based  on 
the  provincial  government’s  sales  of  an 
identical  or  similar  good.  Finally,  with 
respect  to  the  stumpage  programs  of 
Manitoba,  Saskatchewan  and  the 
Territories,  the  Department  did  not 
reach  the  question  of  preferentiality 
because  the  small  amount  of  exports 
from  these  provinces  and  territories 
meant  that  use  of  even  the  highest 
estimates  of  subsidization  on  the  record 
would  have  led  to  no  more  than  a  de 
minimis  effect  on  the  country-wide  rate. 

In  this  Anal  determinaUon,  the 
Department  confirms  its  preliminary 
Anding  that  stumpage  is  being  provided 
to  softwood  lumber  producers  in  the 
provinces  of  Alberta,  BC,  Ontario  and 
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Quebec  at  preferential  rates. 
Furthermore,  the  Department  has 
determined  that  the  benchmarks  it 
applied  in  the  Preliminary 
Determination  for  purposes  of 
identifying  and  measuring 
preferenti^ty  remain  the  appropriate 
determinants  of  udiether  preference  and, 
hence,  a  countervailable  benefit  exists 
in  these  circumstances  (although,  as 
explained  below,  refinmnents  have  been 
made  in  our  comparisons  cm  the  basis  of 
the  results  of  verification  and  our 
analysis  parties'  comments). 

However,  before  turning  to  our 
explanation  of  the  specific  bases  fw 
finding  preferentiality  in  the  context  of 
each  provincial  experience,  we  note  that 
the  parties  to  this  proceeding  have  made 
several  arguments  of  a  more 
fundamental  and  cross-cutting  nahue 
than  whether  a  particular  benchmark  of 
the  proposed  |  355.44(f)  (1)  has  been 
correctly  selected  or  applied.  These 
arguments  call  into  question  the  very 
standard  followed  by  the  Department  in 
determining  preference  and  [even  more 
fundamentally)  whether  stumpage 
programs  administered  in  the  manner 
which  Canadian  provincial  governments 
currently  administer  them  can  ever  be 
found  to  confer  countervailable 
subsidies,  irrespective  of  whether 
preference  has  been  exercised.  Because 
these  arguments  go  to  the  very  heart  of 
whether  and/or  how  the  provision  of  a 
natural  resource  good  can  constitute  a 
subsidy,  and  because  our  acceptance  of 
any  of  these  arguments  would  have 
rascally  altered  the  manner  in  which 
we  addressed  the  preferentiality  issue, 
we  address  these  arguments  first 

Legal  Analysis 

Respondents  argue  that  the  provision 
of  stumpage  by  the  Canadian  provinces 
does  not  constitute  a  countervailable 
subsidy  because  there  is  no  market 
distortion  in  this  case.  Although 
Respondents'  economic  argument  is 
described  in  more  detail  below. 
Respondents  essentially  rely  on  an 
analysis  submitted  by  Prof.  William  D. 
Nordhaus  to  support  the  proposition  that 
stmnpage  chaiges  are  in  die  nature  of 
economic  rents.  Because  of  this  feet, 
they  argue,  stumpage  charges  cannot 
result  in  increased  production  (/.e.,a 
market  distortion)  unless  the  provinces 
confer  net  harvest-related  benefits  on 
tenureholders.  They  then  claim  that 
there  has  been  no  showing  in  this  case 
that  stumpage  charges  confm*  such  net 
benefits.  Respondents  then  cite  the 
Department’s  determination  in  Carbon 
Steel  Wire  Rod  from  Poland,  49  FR 19374 
(1984),  and  its  companion  cases,  and 
Georgetown,  which  affirmed  Wire  Rod, 
for  the  proposition  that  the  Department 


caimot  determine  diat  a  cotmtenrailable 
subsidy  exists  where  it  has  been 
estaUished  that  no  market  distortion 
exists,  fai  Respondents’  own  words: 

A  govemnient  only  confers  a 
coiBitervailable  subsidy  when  it  acts  in  sudi 
a  way  as  to  create  a  market  distortirm,  diat 
is,  when  its  action  results  in  greato^ 
productitui  by  the  recipient  than  would  be  the 
case  in  the  absence  of  governmental  action, 
or  in  a  lowering  of  prices  by  the  recipient  in 
competition  with  American  producers. 

Respondents'  Joint  Case  Brief 
Concerning  Alleged  Stumpage  Subsidies 
and  Preferentiality.  VoL  lU-A,  p.  111-24 
(Apr.  21. 1992). 

The  first  issue  raised  by  Respondents’ 
argument  is  whether  the  Department 
must  conduct  what  has  become  known 
in  this  case  as  a  “market  distortion  test" 
in  applying  the  coimtervailing  duty  law 
to  imports  from  market  economy 
countries:  Le.,  that  a  countervailable 
subsidy  cannon  be  foimd  where  there  is 
a  demonstration  that  the  subsidy  in 
question  does  not  affect  production  or 
price.  Respondents  rely  heavily  on 
statements  made  by  the  Department  in 
Wire  Rod,  in  which  the  Department 
determined  that  the  countervailing  duty 
law  did  not  apply  to  imports  from 
nonmarket  economy  countries.  In 
particular.  Respondents  cited  the 
following  statement  finm  Wire  Rod: 

We  believe  that  a  subsidy  (or  bounty  or 
grant)  is  definitionally  any  action  that 
distorts  or  subverts  the  market  process  and 
results  in  misallocation  of  resources, 
encouraging  inefficient  production  and 
lessening  worid  wealth. 

49  FR  at  19375.  Respondents  also  rely 
heavily  on  the  following  statement  made 
by  the  Department  in  the-backgroimd 
section  of  its  Proposed  Regulations: 

Conceptually,  the  regulations  are  based 
upon  the  economic  model  articulated  by  the 
Etepartment  in  its  final  determinations  in 
Carbon  Steel  Wire  Rod  from  Czechoslovakia 
and  Carbon  Steel  Wire  Rod  from  Poland 

*  *  *  and  sustained  by  the  court  in 
Georgetown  Steel  Corp.  v.  United  States 

*  *  *.  This  model,  which  generally  defines  a 
subsidy  as  a  distortion  of  the  market  process 
for  allocating  an  economy’s  resources, 
underlies  the  Department's  entire  CVD 
methodology. 

54  FR  23366,  23367  (1989)  (citations 
omitted).  From  these  statements. 
Respondents  conclude  that  a  market 
distortion  test  is  required  as  a  matter  of 
law. 

We  do  not  agree  with  Respondents’ 
contention  that  the  countervailing  duty 
law  requires  a  market  distortion  test. 
First,  by  relying  on  selected  statements 
from  Wire  Rod,  Respondents  have 
misrepresented  the  nature  of  the  issue 
involved  in  Wire  Rod  and  the  thrust  of 
the  Departmmf  8  statements  therein. 


The  issue  in  Wire  Rod  was  whether 
Congress  intmrded  that  the 
countervailing  duty  law  apply  to  imports 
from  nonmarket  economy  countries.  The 
Department  starting  frtrm  the  premise 
that  subsidies  are  a  distortion  of  the 
market  process,  reasoned  that 
“(slubsidies  have  no  meaning  outside 
the  context  of  a  market  econmny",  49  FR 
at  19375,  and  that  a  market  benchmark 
is  needed  to  identify  a  subsidy: 

To  identify  subsidies  in  this  pure  market 
economy,  we  would  look  to  the  treatment  a 
firm  or  sector  would  receive  absent 
government  action.  In  the  absence  of  the 
bounty  or  grant  die  firm  would  experience 
market-determined  costs  for  its  inputs  and 
receive  a  market-detminined  price  for  its 
output  The  subsidy  received  by  the  firm 
would  be  the  difference  between  the  special 
treatment  and  the  market  treatment  Thus, 
the  market  provides  the  necessary  reference 
point  for  identifying  and  calculating  the 
amount  of  the  bounty  or  grant.  (Emphasis 
added.) 

Id.  As  this  statement  indicates,  the 
Department  never  suggested  in  Wire 
Rod  that  a  market  distortion  test,  as 
proposed  by  Respondents,  would 
necessarily  form  part  of  the 
Department's  analysis  in  a 
countervailing  duty  case  involving 
imports  from  a  market  economy  country. 
To  the  contrary,  to  the  extent  t^t  one 
can  read  anything  into  this  statement,  it 
is  that  in  a  market  economy  case,  the 
Department’s  analysis  wotdd  be  based 
on  a  comparison  of  a  market-based 
benchmark  and  a  government-provided 
price  and  that  the  existence  of  what 
Respondents  call  a  market  distortion 
would  normally  be  presumed.  Likewise, 
when  the  Department  referred  to  Wire 
Rod  and  Georgetown  in  its  Proposed 
Regulations,  it  meant  only  that  its 
countervailing  duty  methodology  was 
based  on  the  use  of  market  benchmarks 
to  determine  the  existence  and  value  of 
a  subsidy.  This  reference  certainly  was 
not  intended  to  mean  that  it  would  be 
necessary  to  conduct  the  sort  of  market 
distortion  test  proposed  by 
Respondents. 

Amongst  all  of  their  quotes  and 
citations.  Respondents  conveniently 
ignore  what  was  the  key  statement  in 
Wire  Rod.  After  describing  the  manner 
in  which  nonmarket  economies  operate, 
the  Department  stated: 

In  such  a  situation,  we  could  not 
disaggregate  government  actions  in  such  a 
way  as  to  idmitify  the  exceptional  action  that 
is  a  subsidy.  Because  the  notion  of  a  subsidy 
is,  by  definition,  a  market  phenomenon,  it 
does  not  apply  in  a  nonmarket  setting.  To 
impose  that  concept  where  it  has  no  meaning 
would  force  us  to  identify  every  government 
action  as  a  subsidy  (or  a  tax).  We  are  not 
prepared  to  do  this — we  will  not  impose  the 


22588 


Federal  Register  /  Vol.  57,  No.  103  /  Thursday,  May  28,  1992  /  Notices 


market-based  concept  of  a  subsidy  on  a 
system  where  it  has  no  meaning  and  cannot 
be  identified  or  fairly  quantified. 

49  FR  at  19376.  In  short  all  the 
Department  meant  in  Wire  Rod  was  that 
it  was  meaningless  to  talk  of  subsidies 
in  the  context  of  nonmarket  economies. 
Thus,  neither  the  Department  nor  the 
Court  addressed  the  question  of  whether 
a  market  distortion  test  would  be 
required  in  a  market  economy 
countervailing  duty  investigation. 

Thus,  we  do  not  agree  with 
Respondents  that  Wire  Rod  and 
Georgetown  establish  a  precedent  for 
the  type  of  market  distortion  test  they 
envision.  Nevertheless,  there  remains 
the  question  as  to  whether  the 
Department  is  hee  to  incorporate  such  a 
test  into  its  countervailing  duty 
methodology,  or  whether  Congress 
precluded  the  adoption  of  such  a  test. 
While  we  agree  with  Respoiidents  that 
one  of  the  reasons  for  having  a 
countervailing  duty  law  in  the  first  place 
is  to  combat  the  market  distortions  that 
subsidies  may  bring  about,  we  do  not 
believe  that  Congress  intended  that  the 
finding  of  a  countervailable  subsidy  had 
to  be  based  on  the  actual  application  of 
a  “market  distortion”  analysis  in 
individual  cases. 

The  best  evidence  of  this  lies  in  the 
legislative  history  of  the  Trade 
Agreements  Act  of  1979  and  the 
discussion  therein  of  the  practice  of  the 
U.S.  Department  of  the  Treasury 
concerning  regional  subsidies  and  ^ 
offsets.  Prior  to  the  enactment  of  the 
1979  Act  and  the  transfer  of 
responsibility  for  administration  of  the 
countervailing  duty  law  to  the 
Department,  Treasury  had  a  practice  of 
taking  into  account  the  effects  of 
government  subsidies  on  the 
competitive  positions  of  firms  receiving 
such  subsidies.  For  example,  if  a  firm 
received  a  Si  00  million  grant  in  order  to 
build  a  factory  in  a  disadvantaged 
region,  but  also  incurred  $50  million  in 
additional  costs  as  a  result  of  locating  in 
the  disadvantaged  region.  Treasury 
reduced  the  subsidy  by  $50  million.  In 
theory,  if  the  amoimt  of  the  additional 
costs  equalled  or  exceeded  the  amount 
of  the  subsidy.  Treasury  would  find  no 
subsidy  at  all.  Although  this  practice  did 
not  amount  to  a  determination  of  market 
distortion,  it  did  reflect  the  view  that  it 
was  appropriate  in  certain 
circumstances  to  look  behind  the 
existence  of  a  subsidy  in  an  attempt  to 
identify  the  net  economic  efiect  on  the 
subsidy  recipient.  Respondents  have 
urged  the  Department  to  imdertake  just 
such  a  practice  in  relying  on  Nordhaus’ 
arguments  that  there  is  no  net  economic 
benefit  or  effect  from  stumpage 


programs.  Congress  was  dissatisfied 
with  Treasury’s  practice,  and  in  enacting 
section  771(6)  of  the  Act,  19  U,S.C. 
section  1677(6),  the  “offset”  provision,  it 
clearly  indicated  that  the  adiministering 
authority  was  not  to  engage  in  this  type 
of  analysis. 

Commentators  who  have  critiqued  the 
Department's  coimtervailing  duty 
methodology,  whether  speaking  of 
“market  distortion”  or  “entitlement”, 
have  often  cited  this  example  as  a 
situation  where  the  Department  imposes 
coimtervailing  duties  in  the  absence  of 
any  showing  that  a  foreign  producer’s 
marginal  cost  has  been  affected.  See, 
e.g.,  R.  Diamond,  Economic  Foimdations 
of  Countervailing  Duty  Law,  29  Va.  J. 

Int’l  L  767,  788  (1989).  Yet  at  the  same 
time,  these  commentators  generally 
agree  that  the  Department  must  find  that 
a  subsidy  exists  in  this  type  of  situation. 
See,  e.g.,  id.,  note  59;  and  Cass,  Trade 
Subsidy  Law:  Can  a  Foolish 
Inconsistency  Be  Good  Enough  for 
Government  Work?  21  L&  Pol’y  Int’l 
Bus.  609,  641-42  (1990). 

Respondents  have  essentially 
contended  that  the  legislative  history 
does  not  preclude  the  Department  from 
making  its  determination  of  the 
existence  of  a  gross  subsidy  based  on 
the  same  factors  which  Congress 
indicated  could  not  be  taken  into 
account  for  purposes  of  determining  the 
existence  of  a  net  subsidy.  Modifying 
the  example  set  forth  above,  if  the 
additional  costs  incurred  by  the  firm  for 
locating  in  the  disadvantaged  region 
were  $100  million.  Respondents  would 
presumably  argue  that  the  Department 
properly  could  determine  that  no  gross 
subsidy  exists.  However,  this  leads  to 
an  anomalous  situation.  If,  as 
Respondents  postulate.  Congress 
intended  that  the  amount  of  subsidy  be 
equated  to  the  net  economic  effect  on 
the  subsidy  recipient  in  a  particular 
case,  then  the  amount  of  subsidy 
existing  in  the  first  example  would  be 
only  $50  million.  Yet  the  statute  is  clear, 
and  Respondents  do  not  contest,  that 
under  the  law  the  Department  would 
have  no  alternative  but  to  find  a  subsidy 
of  $100  million. 

Congress  could  not  have  intended 
such  an  anomalous  result  from  the 
enactment  of  the  offset  provision.  Given 
that  this  is  the  only  instance  cited  in  the 
legislative  history  which  discusses  the 
type  of  analysis  suggested  by 
Respondents,  we  cannot  accept  the 
notion  that  Congress  would  endorse  or 
condone  our  engaging  in  any  market 
distortion  analysis  in  circumstances 
where  the  subsidy  is  otherwise  capable 
of  being  identified  and  measured 


following  established  statutory  or 
regulatory  principles. 

Moreover,  other  than  their  references 
to  Wire  Rod  and  Georgetown  and  a  few 
other  cases  taken  out  of  context. 
Respondents  cite  to  no  other  cases 
supporting  the  proposition  that  the 
Department  must  apply  a  market 
distortion  test.  They  also  do  not  cite  to 
the  countervailing  duty  laws  of  other 
countries  or  determinations  thereunder 
which  would  support  the  application  of 
a  market  distortion  test.  There  is  nothing 
in  the  current  GATT  Subsidies  Code 
which  mandates  such  a  test.  Finally, 
nothing  in  the  draft  subsidies  agreement, 
MTN.TNC/W/FA,  Part  I,  prepared  as 
part  of  the  Uruguay  Round  of 
multilateral  trade  negotiations,  supports 
a  market  distortion  test.  Indeed,  that 
document  describes  a  countervailing 
duty  methodology  which  is  quite  similar 
to  existing  Department  practice. 

In  conclusion,  therefore,  we  do  not 
believe  that  the  Department’s 
precedents  support  the  application  of  a 
market  distortion  test  in  the 
circumstances  before  us  here. 
Accordingly,  we  determine  that  the 
Department  is  precluded  from  measuring 
the  benefit  conferred  by  stumpage 
programs  on  the  basis  of  a  market 
distortion  analysis,  such  as  the  effect  of 
stumpage  prices  on  output.  However,  we 
do  consider  it  appropriate  to  comment 
on  the  information  and  argumentation 
placed  on  the  record  by  Respondents  in 
connection  with  Dr.  Nordhaus’  study,  if 
only  because  Respondents  have  used 
these  analyses  in  an  effort  to  show  that 
it  is  impossible  for  the  Department  to 
find  that  the  provincial  governments  are 
subsidizing  Canadian  softwood  lumber 
producers  through  the  provision  of 
stumpage  at  administratively-set  rates. 

Comments  on  Dr.  Nordhaus’ Analysis 

As  an  initial  comment,  it  bears 
mentioning  that  although  Respondents 
assert  that  Dr.  Nordhaus’  theoretical 
views  concerning  the  economics  of 
stumpage  markets  are  well  accepted, 
they  nonetheless  fail  to  provide  any 
independent  support  for  this  claim.  See 
Respondents’  April  21, 1992  brief,  Vol. 
III-B,  Attachment  III-2,  p.  12.  The 
Department,  therefore,  has  no  basis  in 
the  record  to  accept  the  validity  of  Dr 
Nordhaus’  analyses  at  face  value, 
particularly  insofar  as  other  economists 
with  at  least  as  reputable  a  name  in  the 
field  of  forestry  economics  appear  to 
espouse  somewhat  conflicting  points  of 
view.  See  Coalition’s  April  21, 1992 
brief.  Appendices  60  and  61. 

As  to  the  substance  of  Dr.  Nordhaus’ 
views,  under  his  theory  of  economic 
rent,  he  contends  that  the  harvest  of 
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stiunpage  from  the  provincial  stumpage 
programs  now  in  effect  cannot  exceed 
that  of  a  competitive  market. 
Furthermore,  Dr.  Nordhaus  contends 
that  the  price  of  stumpage  under  these 
provincial  programs  will  be  higher  than 
what  would  prevail  in  a  system  where 
stumpage  prices  were  set  competitively. 

Dr.  Nordhaus’  analysis  begins  with 
stumpage  harvest,  where  he  notes  that 
under  provincial  stumpage  programs, 
timber  harvest  is  set  on  a  sustained 
yield  basis  so  that  harvests  can  be 
maintained  at  that  level  into  the  future. 
At  the  same  time,  he  assumes  that  since 
a  private  market  will  seek  to  maximize 
value,  the  harvest  under  these  provincial 
stumpage  programs  must  be  less  than 
under  a  competitive  situation  because 
the  provincial  stumpage  programs  are 
constrained  to  follow  sustained  yield 
policies. 

Dr.  Nordhaus  then  goes  on  to  describe 
stumpage  prices  and  harvests  imder 
three  scenarios:  Net  benefits,  excessive 
stumpage,  and  normal  stumpage,  “Net 
benefits”  would  exist  when  the 
stumpage  charges  are  less  than  the 
commercial  benefits  that  the 
government  is  actually  providing  to  the 
tenure  holder.  The  effect,  therefore, 
would  be  to  confer  a  subsidy  on  the 
tenure  holder  and  to  increase  the 
harvest  of  timber.  In  his  next  scenario, 
“excessive  stumpage,”  stumpage 
charges  are  so  high  that  they  raise  the 
cost  of  harvesting  the  timber  above  the 
market  price  for  stumpage,  thereby 
resulting  in  a  decrease  in  stumpage 
harvested.  Finally,  under  “normal 
stumpage,”  stumpage  charges  are 
positive,  but  not  so  high  as  to  turn 
profits  negative  within  the  normal  range. 
Dr.  Nordhaus  thus  contends  that  normal 
stumpage  has  no  effect  on  harvest. 

First,  we  take  issue  with  Dr. 

Nordhaus'  contention  that  stumpage 
charges  imder  the  provincial  stumpage 
programs  will  necessarily  be  higher  that 
those  in  a  competitive  market.  Under 
provincial  stumpage  programs,  each 
purchaser  is  given  the  right  to  harvest 
timber  upon  payment  of  the 
administered  stumpage  charge.  In  a 
competitive  market,  although  the  seller 
of  stumpage  may  set  a  minimum  price 
below  which  stumpage  will  not  be  sold, 
potential  buyers  will  still  bid  against 
each  other  for  the  right  to  harvest  the 
stumpage.  Any  price  determined  in  this 
fashion  will  almost  always  be  higher 
than  an  administered  stumpage  charge. 

Second,  we  are  unconvinced  by  Dr. 
Nordhaus’  conclusion  that  the  stumpage 
harvest  under  the  provincial  stumpage 
programs  will  always  be  lower  than  the 
harvest  under  a  competitive  market. 
Depending  on  the  objectives  of  either  a 
provincial  stumpage  program  or  a 


private  owner,  a  forest  can  be  managed 
to  provide  a  high  or  low  level  of 
sustained  harvest.  For  example, 
provincial  stumpage  programs  managed 
imder  a  policy  of  sustained  yield  tend  to 
use  biological  criteria  for  choosing 
rotation  lengths,  which  is  the  time 
period  between  the  establishment  and 
the  harvesting  of  a  timber  stand.  The  use 
of  such  criteria  tends  to  give  a  higher 
level  of  timber  harvest  than  the 
economic  criteria  which  many  private 
forest  owners  use  to  set  rotation  lengths. 
In  addition  to  rotation  length,  there  are 
other  factors  which  can  affect  the  level 
of  sustained  harvest,  such  as  the 
selection  of  tree  species  to  plant,  the 
number  of  trees  to  plant  per  acre,  and 
whether  to  clear-cut  oi'use  a  single  tree 
method  of  harvesting.  Varying  the  level 
of  these  and  other  factors  will  determine 
whether  the  level  of  sustained  harvest  is 
high  or  low. 

Finally,  with  regard  to  the  “residual 
value”  or  “economic  rent”  approach 
used  by  Dr.  Nordhaus  to  arrive  at  his 
conclusions,  we  note  the  following 
remark  by  G.  Robinson  Gregory,  in  his 
book  “Resource  Economics  for 
Foresters,”  concerning  the  application  of 
the  notion  of  economic  rent  to  stumpage: 

Neither  rent  theory  nor  the  related 
appraisal  procedure  involve  consideration  of 
stumpage  production  costs  or  the  possibility 
of  a  reservation  price  on  the  part  of  forest 
owners.  It  is  implicitly  assumed  that  the 
supply  of  all  productive  factors  other  than 
timber  is  perfectly  elastic,  that  the  supply  of 
timber  offered  is  perfectly  inelastic  with 
respect  to  price,  and  that  the  forest  owner  is 
in  a  position  to  extract  the  rent.  With  these 
assumptions,  the  rent-based  appraisal  model 
of  stumpage  pricing  provides  little  assistance 
for  analyzing  the  effect  of  changing  timber 
supplies  and/or  production  costs  on  either 
stumpage  prices  or  on  product  prices. 

See  Coalition’s  April  21, 1992,  brief. 
Attachment  61,  p.  215. 

The  phrase  “the  supply  of  timber 
offered  is  perfectly  inelastic  with  respect 
to  price”  means  that  the  supply  of 
timber  does  not  vary  with  price;  the 
reference  to  “perfectly  elastic”  means 
that  the  price  of  a  productive  factor  does 
not  vary  with  the  quantity  consumed. 
Finally,  the  “reservation  price”  is  the 
price  necessary  to  persuade  an  owner  to 
sell  stumpage. 

The  validity  of  the  economic  rent 
model  proposed  by  Dr.  Nordhaus 
depends  on  whether  the  supply  of 
stumpage  varies  with  price.  In  this 
regard.  Dr.  Nordhaus  has  not  taken 
account  of  the  existence  of  intensive 
and  extensive  margins  in  timber 
harvesting.  The  extensive  margin  means 
that,  at  any  particular  stumpage  price, 
only  certain  categories  of  stands  can  be 
profitably  harvested.  As  the  price  of 


stumpage  drops,  more  and  more  stands 
become  economically  accessible,  which 
allows  the  supply  of  stumpage  to 
increase.  The  intensive  margin  concept 
applies  to  trees  within  a  stand  that  is 
currently  economically  accessible.  It 
recognizes  that,  within  each  stand,  there 
are  certain  categories  of  trees  that 
cannot  be  profitably  harvested  at  a 
given  stumpage  price.  If  stumpage  prices 
are  lowered,  the  intensive  margin  is 
expanded  so  that  the  formerly 
unutilizable  trees  within  a  particular 
stand  can  be  profitably  harvested, 
thereby  increasing  the  supply  of  timber. 
Consequently,  Dr.  Nordhaus’ 
assumption  that  the  supply  of  timber 
does  not  vary  with  price  appears  to  be 
at  odds  with  the  very  way  in  which 
stumpage  markets  behave. 

Dr.  Nordhaus  states  that  his  theory  of 
the  economic  rent  of  stumpage  is  a  static 
analysis.  That  is,  the  analysis  considers 
only  one  period  in  time.  (See 
Respondents’  April  27, 1992  Brief, 
section  3,  Attachment  A  at  9.)  Indeed, 
Gregory  agrees  with  Nordhaus  when  he 
states  that  rent  theory  is  applicable  only 
in  a  stable,  short-run  analysis,  which 
essentially  implies  a  static,  single  period 
analysis.  (See  Coalition's  April  21, 1992 
brief,  appendix  61  at  215.)  Nordhaus 
provides  a  two-period  model  to 
demonstrate  that  his  theory  can  be 
extended  to  include  dynamic  aspects 
(changes  over  time],  but  his  example  is 
really  nothing  more  than  a  simple 
extension  of  a  theory  which  is 
essentially  static  in  nature.  The 
Department  believes  that  a  theory  of 
stumpage  supply  which  is  based  on 
dynamic  analysis,  as  opposed  to  a  static 
analysis,  and  one  in  which  stumpage  is 
not  fixed  in  supply,  provides  a  more 
realistic  representation  of  stumpage 
harvest  from  provincial  stumpage 
programs.  As  such,  the  Department  finds 
the  economic  rent  theory  of  stumpage 
advanced  by  Dr.  Nordhaus  to  be  flawed 
in  several  respects.  By  no  means  does  it 
show  that  provincial  stumpage  programs 
are  not  countervailable  subsidies. 

In  conjunction  with  their  market 
distortion  analysis.  Respondents  argue 
that,  because  Canadian  forest  products 
companies  have  lower  rates  of  return 
relative  to  other  Canadian  companies, 
provincial  tenure  holders  are  not 
receiving  net  benefits  as  defined  by  Dr. 
Nordhaus  under  provincial  stumpage 
programs.  As  such,  according  to  Dr. 
Nordhaus’  and  Dr.  Litan’s  analysis,  if  no 
net  benefit  is  being  provided,  no  subsidy 
is  being  conferred.  Further,  Respondents 
argue  Aat  if  Canadian  firms  were 
receiving  preferential  treatment, 
presumably  these  firms  would  have 
supra-normal  profits. 
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First  we  do  not  consider  a 
cooiparisoD  of  rates  of  retaun  between 
industries  to  be  relevant  in  detenaioir^ 
whether  a  particidar  industry  or  ^xwp  of 
industiies  has  received  a 
countervailahle  benefit  Indeed,  using 
such  an  analysis  to  prove  whether  a 
subsidy  exists  turns  our  subsidy  practice 
on  its  head.  For  example,  many  failing 
companies  or  industries  with  low  or 
negative  rates  of  return  have  received 
massive  amounts  of  govemment  equity 
infusions,  grants,  and  loans  and  still 
experience  negative  rates  of  return 
(see,  eg.,  Final  AfHrmative 
Countervailing  Duty  Determination: 

New  Steel  Rail  Except  light  Rail  From 
Canada,  54  FR  31991  (August  3, 1989). 
Following  Respondents'  reasoning,  there 
would  be  no  net  benefits  because  the 
company  or  industry  had  a  lower  rate  of 
return  than  the  rest  of  the  industries  in 
the  country.  Moreover,  it  is  not  unusual 
for  different  industries  to  have  different 
rates  of  return  regarrfless  of  whether  the 
government  has  intervened. 

Second,  we  also  note  that  in  Dr. 

Litan’s  analysis  comparing  forest 
product  companies’  rate  of  return  to 
other  companies  in  Canada,  the  13  forest 
product  companies  listed  include  marry 
vertically  and  horizontally  integrated 
producers  of  both  lumber  and  pulp  and 
paper;  and  that  the  remaining  companies 
include  financial  service  compainea 
which  are  inappropriate  to  use  as  a 
basis  of  comparison  for  manufacturing 
companies.  Accordingly,  we  determine 
that  comparing  rates  of  return  is  irot  a 
valid  method  for  detenrrining  whefirer  a 
subsidy  is  being  cortferred  by  stumpage 
programs. 

in  addition,  Respondents  argue  firat 
the  results  -of  their  TSPIRS  analysis 
shows  that  the  govemment  is  prroviding 
no  net  benefits  to  softwood  lumber 
producers  in  accordance  with  Dr. 
Nordhaus'  theory.  First,  as  explained 
above,  the  Department  does  not 
measure  the  net  benefits  provided  to  a 
sidjsidy  recipient.  Second,  as  explained 
below,  the  Department  considers  that 
Respondents  have  failed  to  demonstrate 
that  their  modified  TSHRS  analysis 
would  accurately  reflect  the 
government's  cost  of  providing  the  good 
in  this  investigation. 

Preferentiality  Hierarchy 

Respondents  next  contend  that,  to  the 
extent  that  the  Depsalsoent  decides  to 
ignore  the  question  of  whether  market 
distortion  has  occurred  in  det^Tnining 
whether  stumpage  programs  provide 
coontervailable  su^dies.  it  still  cannot 
be  blindly  wedded  to  the  particular 
methodological  formulation  or  sequence 
set  forth  in  the  1986  Preferentiahty 
Appendix.  Respondents  chaige  that  in 


its  Prelkaiaary  Ctetermination,  the 
Department  epgaged  in  a  '“rote 
application"  of  its  prerfierentiality 
benchmarks  widiout  regard  or 
expLanatton  as  to  whether  the 
preferentiality  benchmarks  that  it 
selected  were  approfaiate  to  use  in  this 
case. 

While  Congress  specified  that  the 
provision  of  goods  or  services  at 
preferential  rates  is  one  example  of  a 
countervailahle  domestic  subsidy,  it  did 
not  specify  the  manner  in  which 
preferentiality  was  to  be  det^mined. 
Although  the  Proposed  Regulations  are 
intended  to  codify  the  methodology 
which  the  D^>artment  has  used  in 
particular  cases  to  determine  when 
goods  or  services  have  been  provided  at 
preferential  rates.  Respondents  stress 
that  these  remain  only  proposed  rules 
and  were  never  intended  to  prescribe  an 
“immutable  formula”  for  all  future 
cases.  Citing  IPSCO,  Inc.  v.  Unite<$ 

States.  687  F.  Supp.  614  (Ct.  Int’l  Trade 
1988).  Saudi  Iron  and  Steel  Co.  v.  United 
States.  606  F,  Supp.  914  (Ct.  Int’l  Trade 
1988).  dism’d  on  other  grounds.  698  F. 
Supp.  912  (Ct.  Int’l  Trade  1988).  and 
othCT  countervailing  duty  and 
administrative  law  cases,  Respondents 
assert  that  the  preferentiality  hierarchy 
in  the  Proposed  Regulations  cannot 
provide  a  stand-alone  rationale  for 
finding  provincial  stumpage  fees  to 
constitute  the  preferential  provision  of  a 
good  or  service.  Rather,  the  Department 
must  provide  a  reasoned  explanation  as 
to  why  any  particular  benchmaik  is 
“appropriate  in  light  of  the  facts  of  this 
case  and  the  economic  principles 
applicable  to  those  facts”  (emphasis  in 
the  original). 

It  is,  of  course,  incontestable  that  the 
Department  is  obliged  to  make  a 
reasoned  decision  reflecting  the  facts  of 
the  case  and  to  provide  a  comi^ete 
explanation  of  the  basis  for  reaching 
that  decision.  This  principle  was  fully 
respected  in  the  Department's 
Preliminary  Determination,  just  as  it  is 
now  being  respected  in  this  flnal 
determination.  However,  to  ensure  that 
the  facts  of  a  case  are  beii^  ccrasidered 
in  a  manner  which  is  fair  and 
understandable  to  all  of  the  parties 
concerned,  our  analysis  cannot  be 
conducted  in  a  methodological  vacuum 
which  ignores  past  practioe  or  the 
agency’s  regulatory  guidelines,  be  they 
“proposed"  or  final.  To  tio  so  would 
constitute  little  more  than  benchmark- 
shopping  which,  presumably,  the 
Respondents  would  agree  c(Hild  result  in 
an  arbitrary  outcome. 

As  the  Respondents  correctly  pokii 
out.  the  Department’s  methodological 
framework  for  valuing  countervailahle 


benefits  conferred  throu^  the  proviskwa 
of  goods  or  services  is  grounded  in  the 
statute:  whether  goods  or  servicet  ane 
provided  or  required  to  be  provided  by 
govemment  notion  to  a  specific 
enterprise  or  industry  or  group  of 
enteiprises  or  industries  at  “prefNential 
rates.”  On  this  stahitory  foundation,  the 
Department  built  a  hierarchical 
methodology  for  determining  and 
measuring  when  goods  or  services  are 
being  provided  at  preferential  rates  in 
the  interest  of  maximizing 
administrative  certainty  and 
predictability  in  an  area  where  (as 
Respondents  again  correctly  note)  the 
statute  did  not  provide  considerable 
interpretative  guidance.  Ihe  fact  that 
the  Department  indtoated  at  the  time 
that  it  put  forth  both  its  Preferentiality 
Appendix  and,  later,  its  Proposed 
Regulations  that  these  tests  or  rankings 
may  not  always  yield  the  most 
appropriate  means  of  measurement  in 
every  case  does  not  detract  from  theff 
usefulness  or  applicability  as  our 
primary  metho^logical  tool  in  such 
circumstances. 

The  ranking  of  the  preferentiality 
hierarchy  should  not  strike  parties  as 
unfamiliar  or  illogical  as  it  reflects  the 
fundamental  standard  of  measurement 
established  by  Congress  in  section 
771(5)(A)(Ti)(II) — i.e..  preference.  Thus, 
the  most  common  test  which  the 
Department  has  applied  in  determining 
prrferentiality  is  whethw  'the 
govemment  (or  government-directed 
supplier)  is  providing  a  good  or  service 
at  a  price  that  is  lower  than  the  prices 
the  govemment  charges  to  the  same  or 
other  users  of  that  pnoduct  within  the 
same  political  Jurisdiction.  Insofar  as  the 
exercising  of  price  discrimination  by  the 
same  seller  for  the  same  product 
provides  the  clearest  possible 
manifestation  of  whether  preference 
exists,  there  is  little  need  to  justify  in 
each  case  why  such  a  standard  would 
be  appropriate  to  determining  whether 
goods  or  services  are  being  provided  «t 
preferential  rates. 

However,  even  in  those  cases  where 
comparisons  based  on  price 
discrimination  within  the  jurisdiction 
cannot  reliably  be  made,  the 
Department's  sequential  alternatives 
nonetheless  flow  naturally  from  the 
preferred  test  foUowing  certain 
fundaooental  piiitciples:  (1)  That 
preference  is  most  commonly 
manifested  throu^  the  behavior  of  the 
provider  of  the  good  or  service;  (2)  that 
domestic  subsidies  should  be 
determined  on  the  basis  of  comparisons 
within  the  same  political  f  urisd^on: 
and  (3)  that  prices  offer  the  most 
reasonable  basis  for  making  a 
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comparison.  While  the  Hrst  principle 
relates  directly  to  the  standard  of 
measurement  articulated  in  the  statute, 
the  other  two  principles  are  identihable 
philosophical  threads  which  run  through 
the  entirety  of  our  coimtervailing  duty 
practice. 

As  a  result,  what  the  preferentiality 
hierarchy  presents  is  not  a  “mandatory 
roadmap”  but  rather  a  series  of 
conceptual  guideposts  for  evaluating  the 
facts  of  a  specibc  case  in  the  context  of 
Congressional  intent  and  Departmental 
practice.  The  hierarchy  of  benchmarks 
constitutes  a  preferred  sequence  insofar 
as,  in  most  cases,  it  will  faithfully  reflect 
both  the  meaning  of  the  term 
‘preferential"  and  the  historical 
application  of  the  countervailing  duty 
law.  This  does  not  mean  that  the 
ranking  is  “immutable”;  it  does  mean 
that  the  Department  will  follow  the 
ranking  unless  presented  with  facts  or 
arguments  demonstrating  that  it  is 
inappropriate,  which  was  not  the  case 
here.  We  note  also  that  Respondents, 
themselves,  expressed  no  objection  to 
the  ranking  of  the  benchmarks  as  a 
general  rule. 

Having  determined  that  a 
demonstration  of  “market  distortion”  is 
not  a  prerequisite  for  the  identification 
of  a  countervailable  domestic  subsidy, 
and  having  found  that  provincial 
stumpage  programs  are  specific  within 
the  meaning  of  the  statute,  the 
Department  has  applied  its 
preferentiality  hierarchy  in  the  order 
described  in  the  Proposed  Regulations. 

In  examining  the  provincial  stumpage 
programs  under  investigation,  we  have 
determined  that  the  facts  and 
information  on  the  record  permit  a 
finding  of  preferentiality  which 
accommodates  the  law’s  and  the 
Department’s  general  predisposition 
towards  a  comparison  of  actual  prices 
within  the  relevant  jurisdiction,  without 
having  to  resort  to  other  benchmarks 
which  the  Department  has  generally 
recognized  to  be  less  consistent  with  the 
fundamental  principles  underlying  the 
preferentiality  standard. 

This  brings  us  to  the  next  of 
Respondents'  methodological  arguments 
with  respect  to  the  identification  and 
valuation  of  stumpage  subsidies — viz., 
that  the  cost  benchmark  is  the  only 
appropriate  measure  on  the 
preferentiality  hierarchy  for  determining 
whether  stumpage  confers  a  subsidy. 

Respondents,  particularly  BC,  argue 
that  the  third  alternative  benchmark,  the 
government’s  cost  of  providing  the  good 
or  service,  is  the  preferred  means  for 
determining  whether  provincial 
stumpage  programs  confer  a  subsidy. 
They  contend  that  a  cost  based 
comparison,  when  properly  calculated. 


results  in  a  finding  of  no  preferentiality. 
As  proof,  they  have  submitted  a 
modified  TSPIRS  analysis  (Timber  Sales 
Program  Information  Reporting 
System — a  three-part  reporting  system 
designed  by  the  U.S.  Department  of 
Agriculture  Forest  Service  (Forest 
Service]  to  measure  whether  national 
forest  timber  is  being  sold  at  “below- 
cost”  prices)  purportedly  demonstrating 
that  revenues  exceed  costs  on  a 
provincial  basis  in  Alberta,  British 
Columbia,  Ontario  and  Quebec.  BC,  in 
particular,  argues  that  the  facts  in  this 
case  do  not  support  a  price-based 
comparison  for  that  province,  and  that 
the  Department’s  current  abandonment 
of  the  1986  benchmark  (r.e.,  cost)  in 
favor  of  a  comparison  to  competitive 
SBFEP  prices  is  a  results-oriented 
contrivance  designed  to  subvert  the 
replacement  costs  instituted  by  BC 
under  the  MOU  in  order  to  obtain  a 
subsidy. 

Respondents  argue  that  a  TSPIRS- 
type,  cost-based  analysis  is  the  most 
appropriate  methodology  for 
determining  whether  subsidies  exist. 
This  methodology,  they  contend,  was 
designed  by  the  Forest  Service  and  the 
General  Accounting  Office  to  determine 
whether  “below-cost”  sales  of  timber 
were  occurring  on  national  park  sales.  It 
has  been  officially  adopted  in  the  United 
States  as  a  measurement  tool  since  1989. 
To  apply  a  different  standard  in  this 
case  than  that  used  by  the  Forest 
Service,  Respondents  claim,  would  be 
arbitrary  and  capricious.  They  further 
contend  that  if,  as  was  indicated  in  an 
April  20, 1992  memorandum  from  Marie 
Parker,  Director,  Office  of  Accounting, 
the  Department  had  questions  regarding 
Canada’s  application  of  TSPIRS  or 
concerns  regarding  certain  data,  these 
questions  should  have  been  raised  in  the 
Department’s  questionnaire  or  at 
verification. 

As  explained  above,  the  Department 
follows  its  hierarchy  of  benchmarks 
imless  presented  with  facts  or 
arguments  demonstrating  that  its 
application  of  this  hierarchy  is 
inappropriate.  As  the  provincial 
preferentiality  sections  show, 
appropriate  price-based  benchmarks 
exist  in  each  of  the  provinces. 
Furthermore,  the  Department  has  long 
acknowledged  that  cost-based  analyses 
pose  exceptional  problems  when  they 
are  attempted  to  be  used  to  measure 
preferentiality  in  the  provision  of  a 
natural  resource.  See  Preferentiality 
Appendix. 

Even  though  endorsing  the 
presentation  of  arguments  regarding 
cost  issues  in  the  joint  case  brief, 
Alberta,  Ontario  and  Quebec  have  all 
raised  concerns  regarding  the  use  of  a 


cost-based  benchmark  in  their 
respective  provinces.  At  the  hearing. 
Ontario  stated  that,  “*  *  *  in  the  context 
of  Ontario,  a  [cost]  benchmark  would 
not  be  an  appropriate  measure.”  See 
Hearing  Transcript,  Volume  II,  p.  93. 
Ontario  further  stated  that  “•  *  *  there’s 
so  much  difficulty  in  Ontario  on  sorting 
out  what  kind  of  expenditures  are 
undertaken  for  what  purpose  that  it 
simply  is  not  possible  to  come  up  with  a 
result  that  isn’t  arbitrary.”  (Emphasis 
added.)  See  Hearing  Transcript,  Volume 
II,  p.  96.  Alberta  states  that,  “*  *  *  it  is 
clear  that  the  Department  need  not.  and 
under  the  Department’s  preferentiality 
hierarchy  should  not,  analyze  the  sale  of 
timber  harvesting  rights  in  Alberta  using 
any  of  its  other  less  favored  alternative 
preferentiality  benchmarks  [i.e.,  private 
prices  within  Alberta,  cost,  and  cross 
border].”  (Emphasis  added.)  See  Alberta 
Case  Briefi  p.  VI-31.  Finally,  Quebec,  in 
its  case  brief  on  cost  issues  states. 

Private  stumpage  prices  in  Quebec  served 
as  the  benchmark  in  the  Department’s 
preliminary  determination.  Quebec  endorses 
that  approach  and  has  demonstrated  that 
private  market  prices  in  Quebec  are  the 
appropriate  benchmark  to  use  to  determine 
whether  public  stumpage  prices  in  Quebec 
are  preferential,  if  a  preferentiality  analysis  is 
employed.  The  Department’s  verification 
confirmed  this  benchmark  as  the  only  one 
appropriate  in  the  final  determination, 
consistent  with  the  Department’s  established 
preferentiality  hierarchy. 

(Emphasis  added.) 

See  Quebec  Case  Brief  on  Cost  Issues, 
Tab  2,  p.  2. 

With  regard  to  BC’s  argument  that 
Lumber  II  and  the  MOU  established  cost 
as  the  appropriate  benchmark  for 
measuring  stumpage  preferentiality,  we 
note  that  the  Department’s  use  of  a  cost 
benchmark  in  the  1986  Preliminary 
Determination  was  predicated  upon  the 
lack  of  appropriate  price-based 
benchmarks  and/or  the  lack  of 
information  regarding  the  adjustments 
necessary  to  the  price-based 
benchmarks.  As  outlined  in  each  of  the 
provincial  preferentiality  sections,  price- 
based  nonpreferential  benchmarks  are 
now  available  in  each  of  the  provinces, 
as  is  the  information  necessary  for 
making  all  appropriate  adjustments  to 
the  benchmarks.  The  MOU  export  tax 
rates  and  the  provisions  regarding 
replacement  measures  were  the  result  of 
negotiations.  The  fact  that  cost-based 
replacement  measures  for  static 
negotiated  export  rates  were  allowed 
under  the  MOU  is  immaterial  to  the 
Department’s  subsidy  analysis  in  a 
countervailing  duty  investigation. 

Even  assuming  arguendo  that  cost 
were  the  appropriate  measure  of 
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preferentiality  in  this  case,  the 
Depaitmeni  does  not  beheve  that  the 
modified  TSPIRS  approath  used  by  the 
Respondents  is  the  appropriate 
methodology  for  determining  wfaedier 
provincial  stnmpage  programs  are 
providing  timber  to  Ore  softwood  Iranber 
indostry  at  preferential  prices. 

First,  and  foremost,  TSPIRS  was  not 
developed  to  determine  whether  a 
government  was  providing  a  subsidy  to 
users  of  timber.  TSPIRS  was  developed 
in  response  to  growing  public  and 
Congressional  concern  over  the 
economics  of  timber  sales  and  timber 
management  in  the  naticmal  forests,  in 
particular,  so-called  “beflow-cost”  sales 
of  fimber  fiom  naficmal  forest  land.  See 
Timber  Sale  Program  Information 
Reporting  System:  Final  Report  to 
Congress,  U.S.  Department  of 
Agriculture,  Forest  Service,  p.  S  [TSPIRS 
Final  Reporl).  However,  while  the  term 
“below-cost  sales”  is  found  in  b<^ 
TSPIRS  methodology  and  die  unfair 
trade  laws,  its  meaning  ia  the  two 
contexts  is  not  synonymous,  in  fact  as 
admitted  in  the  Final  Report  to  Congress 
regarding  TSPIRS,  “(tjh^  is  no 
consensus  on  the  definition  of  a  ‘Isdow- 
cost”  timber  sale.”  See  TSPIRS  Fktal 
Report,  p.  5.  Furthermore,  TSPIRS,  as 
applied  by  the  Forest  Service,  requires  a 
three-part  analysis  invdving  the 
consultation  of  a  number  of  factors  in 
order  to  determine  whether  the  goals  of 
the  Forest  Service  regarding  national 
forest  sales  are  being  met.  In  fact  both 
the  GAO  and  Congress  have  steted  that 
an  examination  of  any  one  of  the  reports 
outside  the  context  Pf  the  other  two  is 
iaapprc^iriate.  See  TSPIRS  Final  Report 
The  ad  hoc  TSIWS  analysis  conducted 
by  the  Respondents  does  not  include  all 
three  parts. 

Second,  TSPIRS  was  designed  to  be 
applied  atrictly  on  a  national  forest 
basis.  The  Respondents’  use  of  one 
section  of  this  reportii^  system  on  a 
province-wide  basis  represents  a 
significant  methodological  modification 
of  TSPIRS. 

Hurd,  several  modifications  and 
estinoations  made  by  Respondents  when 
applying  TSPIRS  raise  serious  concern 
as  to  the  results  of  Respondents’  TSPIRS 
analysis.  Those  of  primary  concern 
relate  to  in-kind  aervices,  so-called 
stewardship  activities  and  backlog 
silviculture. 

All  in-kind  services  are  recognized  as 
revenue  in  the  current  year  even  though 
the  “benefit”  provided  by  these  services 
may  occxir  over  an  extended  period  of 
time.  The  provinces  excluded  all 
stewardship  activities  from  their  cost 
pools.  However,  activities  paid  for  or 
performed  by  tenure  holders  that  are 
considered  by  the  provinces  to  be 


stewardship  activities  were  recognized 
as  revenues.  Backlog  sihriadture 
responsibilities  were  also  not  included 
in  tee  provinces’  TSPIRS  cost  pools. 
These  backlog  responsibilities  arose  out 
of  tee  failure  nf  the  provinces  to  perform 
certain  silvicahare  activities  necessary 
to  maintaining  the  government’s  policy 
of  sustained  yield  and  represent 
significant  liabilities  that  would  be 
included  in  a  Forest  Service  TSPIRS 
analysis. 

Finally,  Respondents  contention  teat 
the  Department  should  have  addressed 
its  TSPIRS  concerns  in  the 
questionnaires  or  at  verification  misses 
the  point.  The  Department  did  not 
request  any  TSPIRS  information  from 
Canada,  BC  or  any  other  province.  This 
information  was  voluntarily  submitted 
by  Respondents,  TSPIRS  information 
was  examined  at  verification  at  the 
behest  Of  Respondents,  not  at  the 
Department’s  initiative.  Respondents 
knew  at  the  time  of  the  Preliminary 
Determination  that  the  Department  was 
focusing  on  price-based  benchmarics  to 
measure  preferentiality.  Irrespective  of 
wheteer  the  Department  soKcrted 
additional  mformation  concerning  the 
Respondents’  proposed  cost-based 
methodology  tee  fact  remains  that,  for 
tee  reasons  onthned  in  this  discussion, 
they  failed  to  demonstrate  both  that  cost 
is  tee  most  appropriate  benchmark  for 
stumpage  and  teat  their  modified 
TSPIRS  approach  would  accurately 
refled  the  government’s  cost  of 
providing  the  good  in  this  instancTe. 

Lastly,  in  contrast  to  the 
methodological  direction  which 
Respondents  advocate,  the  Coaliticm 
argues  that  a  cross-border  comparison 
of  adjacent  U.S.  and  Canadian  timber 
offers  the  preferred  means  for 
determining  whether  provincial 
stumpage  programs  confer  subsidies 
because  a  cross-border  comparison  is 
the  only  methodology  which  uses  an 
undistorted  benchmaik  that  most 
accurately  reflecrts  true  commercial 
considerations.  The  Coalition  ccmtends 
that  the  other  benchmarics  provided  for 
in  the  preferentiality  hierarchy  are 
distorted  in  this  case  by  reason  of  tee 
log  export  restrictions  and  tee  large 
amount  of  timber  owned  and 
administered  by  the  provinces,  in 
support  of  its  position,  the  Coalition 
cites  Leateer  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determinaticm  and  Countervailing  Duty 
Order.  55  FR  40212  (October  2, 1990) 
(Leather),  as  an  example  of  a  case  in 
which  the  Department  chose  to  rely  on 
an  e^mal  benchmark  to  identify  and 
measure  a  domestic  subsidy. 

The  CoaliHon^s  reliance  on  Leather  is 
misplaced.  While  the  Department  did 


resort  to  an  external  benchmaric  for 
measuring  the  effect  of  the  hide  embargo 
in  that  case,  it  did  not  do  so  within  tee 
context  of  tee  Prefexesrtiafily  Appendix 
since  we  did  not  consider  the  embargo 
to  be  the  government  provision  of  a 
good  or  service.  However,  for  the  type  of 
subsidy  being  conferred  as  a  result  of 
the  hide  embargo,  we  considered  teat 
use  of  an  external  benchmark  was  not 
only  appropriate,  it  was  tee  otnly  method 
available  to  use  for  valuing  the  subsidy 
benefit. 

As  stated  earlier.  It  has  been  the 
Department’s  longstandipg  practice  and 
preference  to  measure  subsidies 
provided  by  a  government  within  tee 
jurisdiction  of  that  government  Thus,  in 
tee  absence  of  clear  and  persuasive 
evidence  teat  comparisons  made  within 
the  same  jurisdiction  would  somehow 
yield  skewed  results,  the  Department 
will  not  stray  from  its  methodological 
preference.  We  do  not  find  that  the 
Coalition  has  presented  such  clear  and 
persuasive  evidence.  Moreover,  insofar 
as  we  have  sufficient  and  reliable 
nonpreferential  price  data  in  this  case 
with  which  to  compare  stumpage  prices 
within  tee  relevant  provincial 
juristections,  we  find  that  other  factors 
which  could  adversely  affect  the 
comparability  of  adjacent  U.S.  and 
Canadian  timber  {e.g.,  exchange  rate 
fluctuations)  merely  underscore  the 
appropriateness  of  remaining  within  tee 
relevant  jurisdictions.  Consequently,  we 
have  based  our  preferentiality 
detemunations  on  actual  price 
comparisons  within  each  iN*ovince.  as 
explained  in  greater  detail  bdow. 

British  Columbia 

Pursuant  to  section  771(5)(AXiiMIQ  of 
the  Act  the  Department  mast  examine 
whether  the  BC’s  provision  of  stumpage 
to  producers  of  certain  softwood  Inml^ 
products  te  at  a  preferential  rate.  As 
explained  above,  tee  Department’s 
preferred  tait  for  determining  whether  a 
good  or  service  is  provided  at  a 
preferential  rate  is  to  examine  whether 
the  government  provides  the  same  good 
or  service  at  a  price  that  is  lower  tean 
the  price  the  government  charges  to  the 
same  or  other  users  within  the  same 
political  furisdiction,  j>.,  whether  there 
is  price  discrimination  by  the 
government. 

In  our  Preliminary  Deterraination.  we 
found  that  the  Government  of  BC  was 
providing  stnmpage  at  preferential  rates. 
We  bas^  this  detennlnation  on  our 
traditional  measure  of  preference — price 
discrimination.  A  comparison  of 
administrativBiy-set  stumpage  prices 
(primarily  for  major  tenmes)  to 
competitively-hid  stumpage  prices  in  the 
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section  16  Small  Business  Forest 
Enterprise  Program  (SBFEP)  indicated 
that  administratively-set  prices,  even 
after  accounting  for  differences  in  forest 
management  and  other  obligations,  are, 
on  average,  lower  than  the 
competitively-bid  prices  that  the 
Government  of  BC  charges  other  timber 
harvesters.  The  Department  considered 
that,  since  the  SBF^  section  16  sales 
are  based  on  competitive  market  forces, 
these  competitively-bid  prices  are 
nonpreferential,  and  as  such,  an 
appropriate  benchmark.  * 

In  their  April  21, 1962  briefs. 
Respondents  argue  that  the  issue  in  this 
case  involves  the  provision  of  neither  a 
good  nor  a  service,  but  rather  a  set  of 
rights  and  obligations: 

Under  the  preferentiality  benchmarics  in 
the  Proposed  Regulations,  any  price 
comparison  used  by  the  Department  to 
determine  preferentiality  must  involve  either 
“identical”  goods  or  goods  that  are 
sufficiently  "similar  or  related”  that 
adjustments  for  “cost  di^erences”  will  make 
comparisons  meaningful.  Application  of  the 
Department's  price  comparison  benchmarks 
in  this  case,  however,  is  complicated  by  the 
fact  that  what  is  at  issue  here  is  not  really  a 
“good”  or  a  “service,”  but  rather  a  bundle  of 
long-term  rights  and  obligations  relating  to 
access  to  timber.  (See  Respondents  April  21, 
1992  briefs,  pp.  111-44, 45.) 

We  Hnd  that  we  did  in  fact  use  our 
preferred  benchmark  appropriately. 

That  is,  just  as  in  antidumping 
investigations,  where  the  Department 
may  examine  sales  of  the  same  goods 
but  adjusts  for  differences  in  the  terms 
and  conditions  of  sale,  in  this  instance 
we  examined  the  same  good,  i.e., 
softwood  timber,  and  made  adjustments 
which  relate  to  the  terms  and  conditions 
of  the  sale. 

Respondents  argue  that  the 
benchmark  which  the  Department  used 
in  the  Preliminary  Determination  (i.e., 
SBFEP  section  16  sales)  is  an 
inappropriate  benchmark  for  this 
investigation.  In  their  briefs  they  raise 
four  main  objections  to  the  use  of  the 
SBFEP  benchmark. 

Comparability  of  Rights  and  Obligations 

Respondents  argue  that  the 
Department  compared  significantly 
different  sets  of  rights  and  obligations. 
They  contend  that  the  adjustments 
necessary  to  make  the  rights  and 
obligations  incorporated  in  major  and 
SBFEP  tenru^s  comparable  are  very 
complex  and  must  take  account  of  all 
factors  relating  to:  (1)  Umber  quafity;  (2) 
the  obligations  of  the  tenureholders; 
and,  (3)  the  rights  of  the  tenureholders. 
They  maintain  that  the  Department 
examimid  only  the  first  two  factors  and 
that: 


It  it  improper  for  the  Department  to 
conclude  that  the  difference  between  the 
average  stumpage  charges  paid  by  the  SBFEP 
licensees  and  those  paid  by  long-term 
tenureholders  (after  making  adjustments  for 
difierences  in  timber  quality  and  obligations) 
constitutes  a  countervailable  subsidy.  The 
difference  could  as  readily  be  attributable  to 
difierences  in  how  the  relative  benefits  and 
risks  of  the  stumpage  rights  being  compared 
are  valued  by  the  maiket.  As  Dr.  Nordhaus 
points  out,  the  prices  for  long-term  and  spot 
contracts  frequently  diverge  by  substantial 
amounts.  Moreover,  unlike  adjustments  for 
differences  in  timber  quality  or  tenureholder 
obligations,  it  is  exceedingly  difficult — 
perhaps  impossible — to  quantify  properly  the 
adjustments  needed  to  reflect  differences  in 
the  term,  scope,  and  riskiness  of  timber 
rights.  (See  Respondents’  April  21, 1992 
briefs,  pp.  III-46, 47.) 

They  maintain  that  adjusting  for 
differences  in  the  first  two  factors  may 
allow  for  rational  price  comparisons 
between  similar  or  related  goods,  but 
that  when  the  comparison  is  between 
different  sets  of  ri^ts  and  obligations, 
such  adjustments  alone  will  not  make 
them  comparable. 

Respondents  focus  their  arguments 
regarding  the  differing  rights  between 
SBFEP  and  major  tenures  on  temporal 
distinctions.  It  is  their  contention  that: 
“[sjpot  prices  such  as  those  occurring 
under  the  SBFEP  and  the  prices  of  long¬ 
term  contracts  such  as  those 
represented  by  major  teniures,  will  often 
differ  for  sound  economic  reasons  by 
substantial  amounts."  (See  Respondents’ 
April  21, 1992  brief,  p.  VIII-B-33.) 

First,  the  Department  does  not 
consider  SBFEP  stumpage  rates  to  be 
spot  prices.  Spot  markets  (such  as  for 
commodities  or  currencies)  are 
characterized  by  prices  which  are 
subject  to  change  over  time,  but  which 
may  be  fixed  at  the  time  of  the  spot  sale 
for  delivery  within  a  relatively  short 
period  of  time.  (See  Hearing  Transcripts, 
April  29, 1992,  pp.  235-240  for  Dr. 
Nordhaus’  discussion  of  spot  markets.) 
While  SBFEP  licensees  may  indeed  elect 
to  lock  in  the  bid  rate  at  the  time  of  bid, 
the  upset  rate  (i.e.,  the  minimum  bid 
which  consists  of  the  appraised  value 
plus  any  developmental  silviculture 
levies)  fluctuates  each  quarter  in 
accordance  with  the  Comparative  Value 
Pricing  System  (CVPS),  which  BC  uses 
in  establishing  essentially  all  stumpage 
prices.  The  interval  firom  bid  to  harvest 
completion  of  SBFEP  sales  may  be  up  to 
three  years,  which  could  incorporate  12 
price  changes.  Furthermore,  while  Dr. 
Nordhaus  argues  that  the  Department 
erred  in  comparing  spot  and  long-term 
prices.  Dr.  Nordhaus’  testimony  clearly 
does  not  establish  that  SBFEP  sales  are 
spot  sales:  ‘Tm  not  making  a  factual 
assertion  here  that  [SBFEP  sales]  were 


spot  sales  *  *  *  "  (See  Hearings 
Transcript  for  April  29. 1992,  pp.  237-38.) 

Second,  stumpage  rates  assessed  on 
major  tenures  are  not  fixed  for  the 
duration  of  the  tenure;  precisely  like  the 
SBFEP.  they  change  every  quarter 
according  to  the  CVPS.  In  that  sense, 
they  caimot  be  considered  long-term 
prices. 

Third,  even  taking  into  account  the 
fact  that  the  SBFEP  tenures  are  shorter 
in  duration,  there  is  noxlear  relative 
over-  or  undervaluation  of  either  the 
competitive  benchmark  or  the 
administratively-set  price,  since  short¬ 
term  and  long-term  prices  do  not,  even 
in  instances  when  one  might  expect 
them  to,  exhibit  constant  relative 
relationships.  For  example,  U.S. 

Treasury  notes  are  sold  in  durations 
ranging  from  3  months  to  30  years.  One 
would  expect  that  an  investor  who  was 
willing  to  commit  money  over  a  longer 
period  of  time  would  demand  a  higher 
yield  (i.e.,  the  price  of  money)  in  order  to 
be  compensated  for  the  greater  risk  from 
inflation  and  interest  rate  fluctuations. 
However,  an  inverted  yield  curve  is  not 
uncommon  during  a  credit  crunch. 

Lastly,  Quebec  has  urged  the 
Department  specifically  to  compare  the 
prices  of  public  and  private  timber  in 
that  province  (which  the  Department  in 
fact  has  done).  The  public  stumpage 
rates  in  Quebec  are  under  long-term 
tenures  (25  years]  while  the  private 
sales  cover  two  seasons  at  most  (See 
Hearings  Transcript  for  April  30, 1992, 
162-64.)  In  addition,  in  an  attachment  to 
Respondents’  April  21, 1992  brief.  Dr. 
Nordhaus  critiques  the  methodologies 
implemented  in  the  Preliminary 
Determination  but  directs  no  criticisms 
towards  the  fact  that  the  Department 
compared  short-term  and  long-term 
sales  in  Quebec.  (See  Respondents’ 

April  21, 1992  brief.  Attachment  111-1,  p. 
4.]  Thus,  it  is  difficult  to  fathom  how 
short-term  private  sales  in  Quebec  can 
be  an  appropriate  benchmark,  but  short¬ 
term  competitively-bid  sales  in  BC 
caimot. 

Representativeness  of  SBFEP  Prices 

Respondents’  second  major 
contention  is  that  SBFEP  prices  are  not 
representative  of  the  market.  They  insist 
that  SBFEP  licensees  sell  marginal 
supplies  to  major  tenure  holders. 
Because  these  marginal  supplies  fulfill 
the  incremental  needs  of  major  tenure 
holders  at  particular  points  of  time, 
major  tenure  holders  are  willing  to  pay 
more  for  them  than  they  would  normally 
pay  for  timber.  Therefore.  Respondents 
believe  that  the  SBFEP  section  16  prices 
are  not  a  reasonable  proxy  for  mailcet 
prices,  and  presented  MOF  officials  as 
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well  as  industry  participants  to  support 
this  assertion  at  verification. 

Notwithstanding  the  anecdotal 
information  submitted  by  Respondents 
on  this  point,  no  studies  or  analyses 
were  supplied  to  confirm  such 
allegations.  The  Department  cannot  rely 
solely  on  such  statements  as  a  basis  for 
discounting  the  validity  of  an 
observable  market  price.  Absent 
documented  evidence  to  the  contrary, 
the  Department  considers  that  the 
competitively-bid  SBFEP  price  is  a 
representative  market  price. 

The  MOF  did  supply  information, 
which  the  Department  verified, 
indicating  that  the  value  of  softwood 
timber  on  SBFEP  stands  is,  across  the 
entire  province,  essentially  of  identical 
value  to  all  other  Crown  timber. 
Consequently,  the  Department  considers 
that  the  timber  sold  on  both  the  SBFEP 
and  major  tenure  holders’  stands  are  the 
same  and  hence  comparable. 

Moreover,  economic  theory  indicates 
that  it  is  precisely  the  marginal 
valuation  that  determines  the 
equilibrium  price  for  an  input  in  a 
competitive  market.  The  latter  point, 
that  the  Canadian  softwood  lumber 
industry  can  be  characterized  as  a 
competitive  market,  is  supported  by  Dr. 
Nordhaus*  analysis:  “Because  of  the  low 
level  of  concentration  of  the  lumber 
industry,  and  given  its  high  reliance  on 
international  trade,  the  industry  is  best 
characterized  as  a  competitive 
industry.”  (See  Respondents’  February 
19, 1992  submission.  Appendix  A,  p.  22.) 
Therefore,  at  each  price  for  logs  [i.e.,  the 
cost  of  logs  to  lumber  producers), 
lumber  producers  will  purchase  logs  up 
to  the  point  where  their  marginal  value 
product  from  the  last  additional  log  [i.e., 
their  marginal  revenue)  just  equals  their 
purchase  price  [i.e.,  cost)  of  the  log. 
Moreover,  even  if  one  concedes 
Respondents’  claim  that,  due  to  the  high 
costs  associated  with  mill  closures, 
major  tenure  holders  actually  purchase 
logs  beyond  the  point  where  their 
marginal  value  product  and  cost  of  logs 
equate  [i.e.,  beyond  the  point  of  profit 
maximization),  the  analysis  still  holds. 
The  equilibrium  price  will  still  be  a 
reflection  of  marginal  valuation. 
Therefore,  the  Department  considers  the 
SBFEP  an  appropriate  market  price. 

Competitiveness  of  Major  Tenures 

Respondents’  third  major  contention 
is  that  major  tenures  are  also 
competitive  since  applicants  for  major 
tenures  may  include  bonus  offers  in 
their  application  package  or  may 
commit  themselves  to  additional 
obligations. 

During  verification,  the  Department 
found  that  (1)  the  MOF  was,  in  fact. 


unaware  if  any  major  tenure  holders 
made  bonus  offers  during  the  POI  and 
(2)  any  additional  obligations 
undertaken  by  major  tenure  holders, 
such  as  a  commitment  to  perform 
incremental  silviculture,  were  quite  rare, 
and  for  which  the  Department  is 
adjusting  in  its  final  determination  in 
any  case.  (See  BC  Verification  Report, 
pp.  11  and  25.)  Therefore,  the 
Department  lacks  sufficient  evidence  to 
conclude  that  the  major  tenures  are 
competitive. 

Nonpreferential  Price  Benchmarks 

Respondents’  final  point  of  contention 
is  that  the  Department’s  Preliminary 
Determination  implicitly  views  only 
auction  prices  as  competitive.  They 
argue  that  auctions  are  often  not  the 
best  or  the  only  way  to  establish 
competitive  prices,  and  that  relatively 
few  prices  in  the  United  States  are 
established  through  auction  bidding. 
They  also  maintain  that  the  GOC 
considers  the  auction  system 
incompatible  with  its  preferred  long¬ 
term  system  of  forest  management. 

In  choosing  a  benchmark  for 
determining  and  measuring  price 
discrimination,  the  Department  uses 
prices  charged  by  the  government  which 
are  nonpreferential.  The  Department 
may  find  that  prices  which  are  not 
established  by  competitive  auction 
bidding  are  nonpreferential,  but  in  the 
case  of  BC,  auction  prices  were  the  only 
nonpreferential  price  available  to  the 
Department.  While  the  Department 
maintains  that  competitively  bid  prices 
are,  by  definition,  nonpreferential,  that 
does  not  mean  that  the  Department 
could  not  have  utilized  a  different 
benchmark  had  one  been  available.  For 
example,  in  this  investigation,  we  did 
not  use  auction  prices  for  either  the 
Quebec  or  Ontario  benchmarks.  In 
addition,  the  Department  could  utilize  a 
nonpreferential  auction  price  as  the 
benchmark  and  still  find  no  subsidy  if 
other  prices  were  equivalent.  Therefore, 
while  the  Department  has  no  all- 
encompassing  definition  for  what 
constitutes  a  competitive  price,  in  this 
case  we  find  that  the  SBFEP  auction 
prices  are  competitive  and 
nonpreferential. 

Furthermore,  we  consider  that  the 
Department  can  adjust  for  those  factors 
which  we  consider  relevant  to  the 
calculation,  thereby  reasonably 
comparing  the  administratively-set 
prices  to  the  SBFEP  section  16 
benchmark  price.  We  also  find  the 
SBFEP  benchmark  price  to  be  reflective 
of  an  appropriate  market  price,  that  the 
available  evidence  does  not  permit 
consideration  of  major  tenures  as 
competitive,  and  that  auction  prices  are 


neither  a  mandatory  nor  general  test  for 
preferentiality,  but  are  appropriate  in 
this  case. 

Measurement  of  the  Benefit 

Both  Respondents  and  the  Coalition 
have  raised  a  number  of  issues  relating 
to  the  benefit  calculation  under  a  SBFEP 
benchmark. 

The  SBFEP  Price 

Respondents  argue  that  the 
Department  should  have  used  all  SBFEP 
sal^s  [i.e.,  sections  16, 16.1,  and  18)  in 
calculating  the  competitive  benchmark, 
rather  than  limiting  the  benchmark  to 
section  16  sales  only.  However,  only 
section  16  sales  are  based  solely  on  the 
highest  bid.  Therefore,  by  isolating 
section  16  SBFEP  sales,  the  Department 
has  ensured  that  the  benchmark  reflects 
stumpage  rates  that  are  essentially 
market-determined.  Including  sections 
16.1  and  18  sales  would  inject 
nonmarket  factors  in  a  competitive 
benchmark,  precisely  what  the 
Department  wants  to  avoid.  Section  16.1 
sales  are  only  partially  competitive:  they 
are  conferred  on  the  bidder  who  submits 
the  highest  combination  of  bid  and 
potential  value  added.  Since  a  priyate 
timber  seller  would  be  indifferent  as  to 
the  ultimate  final  product  of  the  timber, 
including  section  16.1  sales  in  the 
benchmark  would  undermine  the 
nonpreferentiality  of  the  competitive 
prices.  Section  18  sales  are  conferred 
without  competition  [i.e.,  are 
administratively  set)  and,  as  such,  are 
inappropriate  to  use  in  the  benchmark. 
Therefore,  the  Department  limited  its 
benchmark  stumpage  rate  to  section  16 
competitively-bid  SBFEP  sales  in  this 
final  determination. 

Log  Grades 

Respondents  also  argue  that  the 
Department  erred  in  the  Preliminary 
Determination  in  making  a  grade-based 
distinction  between  sawlogs  and 
pulplogs.  They  argue  that  grade  is  a  poor 
indicator  of  the  ultimate  destination  of  a 
softwood  log.  They  state  that  pulplogs 
are  often  sawn  and  that  sawlogs  are 
sometimes  chipped.  They  also  maintain 
that  in  the  Interior  very  little  pulpwood 
is  sorted  at  the  point  of  harvest,  and  that 
sawmills  typically  attempt  to  mill  all 
logs  delivered  to  the  mill.  Those  that  are 
sorted  out  are  usually  logs  which  will  be 
traded  to  another  sawmill,  but  whose 
species  or  size  are  inappropriate  for  the 
sawmill  in  question. 

During  verification,  we  foimd  no 
evidence  that  either  the  government  or 
companies  distinguish  log  destination 
(sawmill  or  pulpmill)  solely  by  grade. 
(See  Verification  Exhibit  P-16.)  In 
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addition,  examination  of  a  log  yard 
during  company  verifications  provided 
yet  further  evidence  that  sawmills  do 
not  distinguish  between  sawlogs  and 
pulplogs,  Le.,  they  attempt  to  saw  all 
logs.  Accordingly,  we  are  using  the 
stumpage  rate  for  all  softwood  logs,  for 
both  the  administratively-set  price  and 
the  competitive  benchmartc,  in  the 
benebt  calculation. 

Method  of  Adjustments 

Respondents  maintain  that,  in 
comparing  the  SBFEP  section  16 
benchmark  and  the  administratively-set 
stumpage  rate,  the  Department 
incorrectly  adjusted  the 
administrativelyrset  stumpage  rate 
upward  by  the  costs  of  the  major  tenure 
holders’  obligations,  rather  than 
adjusting  the  SBFEP  benchmark 
downward  by  the  expenses  incurred  by 
the  MOF  on  the  SBFEP  stands. 

Respondents  claim  that  the  latter 
method  is  more  accurate  since  it  reduces 
the  SBFEP  benchmark  by  the  value  of 
services  which  SBFEP  licensees  receive 
from  the  MOF.  In  addition,  they  state 
that  the  MOF  costs  are  the  appropriate 
ones  since  they  best  represent  what  the 
SBFEP  costs  would  be  for  performing  the 
same  obligations  on  the  same  exact 
stands.  They  also  insist  that  the  MOF 
should  not  be  considered  to  be  less 
efficient  in  performing  these  obligations, 
since  they  use  the  same  contractors  as 
the  major  tenure  holders.  Alternatively, 
Respondents  suggest  using  a  simple 
average  of  the  MOFs  and  major  tenure 
holders’  costs. 

In  measuring  subsidies,  the 
Department’s  practice  is  to  measure  the 
benefit  to  the  recipient  In  this  case,  the 
benebt  to  the  recipient  {i.e.,  the 
softwood  lumber  products  producer)  is 
the  difference  in  price  (price  includes 
stumpage  plus  the  costs  of  all 
obligations)  between  administratively- 
set  stumpage  and  the  competitive 
benchmark.  Although  Respondents 
maintain  that  the  obligations  the  MOF 
fulfills  on  SBFEP  stands  is  a  service 
provided  to  the  SBFEP  licensee,  that  is 
clearly  not  the  case  for  some 
obligations.  For  example,  when  the  MOF 
performs  silviculture  work  on  Crown 
stands  that  are  part  of  the  SBFEP,  the 
MOF  is  performing  work  which 
increases  the  value  of  a  Crown  asset'  it 
is  by  no  means  performing  a  service  for 
SBFEP  licensees.  Conversely,  when 
major  tenure  holders  perform 
silviculture  obligations  on  Crown  lands, 
they  are  in  fact  providing  a  service  to 
the  MOF. 

Lastly,  MOF  ofbcials  argued  and 
presented  data  which  indicated  that  the 
major  tenure  holders’  and  SBFEP  stands 
are,  on  average,  almost  of  identical 


value.  The  Department  veiibed  and 
accepted  those  data.  Given  that  stand 
accessibility,  location,  and  terrain  all 
affect  value,  and  that  these  same  factors 
also  would  account  for  cost  differentials 
relating  to  many  obligations,  the 
Department  bnds  these  facts 
incompatible  with  MOF  costs  which,  fcnr 
some  activities,  are  signibcantly  higher 
than  those  of  the  major  tenure  holders.* 

Based  on  these  factors,  the 
Department  considers  that  in  making  the 
adjustments,  we  should  examine  the 
total  costs  incurred  by  both  the  major 
tenure  holders  and  the  SBFEP  licensees 
as  the  most  accurate  method  to 
determine  the  benebt. 

Application  of  Adjustments 

Road  Building  and  Road  Maintenance 

The  Coalition  argues  that  the 
Department  should  amortize  road 
building  costs  since  industry  practice 
and  accepted  accounting  principles 
regarding  capital  expenditures  justify 
such  treatment  Furthermore,  it 
maintains  that  major  tenure  holders  and 
SBFEP  licensees  did  not  face  diberent 
road  building  costs  prior  to  October 
1987;  therefore,  only  road  building  costs 
incurred  since  that  time  should  be 
included  in  the  amortized  portion  for  the 
POL  Lastly,  the  Coalition  states  that  if 
the  Department  decides  not  to  amortize 
road  building  costs,  it  should  base  the 
per  unit  costs  on  the  actual  harvest 
volume,  rather  than  the  harvest  made 
accessible  by  the  roads. 

The  Department  disagrees  with  the 
Coalition’s  brst  two  points.  First,  we  do 
not  consider  that  it  is  always  necessary 
to  amortize  capital  expenditures.  For 
example,  if  one  amortizes  a  recurring 
cost  over  a  given  number  of  years,  by 
the  last  year  of  that  amortization 
schedule,  expenses  and  amortized  costs 
will  be  equivalent.  For  example,  if  a 
company  amortizes,  using  a  straight-line 
depreciation  schedule,  a  $1,000,000  cost 
every  year  for  10  years,  in  the  tenth  year 
the  amortization  will  equal  $1,000,000 
[i.e.,  $100,000  times  10  years).  Secondly, 
prior  to  October  1987,  SBFEP  tenure 
holders  and  major  tenure  holders  did 
not  face  the  same  road  building 
obligations.  Section  88  road  building 
credits  apparently  accounted  for  only  a 
small  proportion  of  total  road  building 
costs — perhaps  10  percent  of  off-block 
roads.  (See  ^  Veribcation  Report, 


*  For  example.  MOF  costa  for  site  preparation  and 
planting  and  seedlings  are  100  and  54  percent 
higher,  respectively,  than  MTH  costs  for  the  same 
activities.  In  addition,  MOF  administration  costa  are 
272  percent  higher  than  administration  costs  borne 
by  MTH  ($1 for  the  MOP  and  10.34  for  MTH). 

(See  Decmber  IS.  1901 BC  response,  pp.  H-l  and 
H-l.) 


p.  28.)  Therefore,  the  Department 
concludes  that  road  building  costs  are 
essentially  in  a  “steady  state’’  and  that 
amortization  is  not  necessary.*  Lastly, 
given  that  the  major  tenure  holders  do 
not  own  the  roads  that  they  build  or  use, 
one  would  not  necessarily  consider 
these  roads  to  be  assets  to  major  tenure 
holders.  For  these  reasons,  the 
Department  considers  the  amortization 
of  road  building  costs  to  be 
inappropriate  and  will  expense  such 
costs. 

The  Department  agrees  with  the 
Coalition  that  the  proper  denominator  in 
the  per  cubic  meter  road  building  cost 
calculation  is  the  actual  volume 
harvested  as  opposed  to  the  volume 
made  accessible  by  the  roads.  The  latter 
figure  would,  by  its  very  nature,  be  an 
estimate,  while  the  former  is  an  actual 
veribed  number.  In  addition,  the 
Department  consistently  used  the 
volume  harvested  in  calculating  all  per 
unit  values.  To  deviate  in  this  instance 
would  be  to  skew  the  cost  calculation 
for  road  building  relative  to  all  other 
factors. 

Silviculture 

Both  Respondents  and  the  Coalition 
argue  that  Ae  Department  erred  in  using 
silviculture  expenses  as  an  adjustment 
to  the  major  tenure  holders’  price  in  the 
Preliminary  Determination.  Both  parties 
argue  that  silviculture  liabilities  are  the 
correct  adjustment  because  they  more 
accurately  reflect  the  expenses 
associated  with  the  current  harvest. 
However,  the  parties  disagree  on 
exactly  what  die  value  of  those 
silviculture  liabilities  should  be. 

This  disagreement  explains  in  part  the 
Department’s  decision  to  use  silviculture 
expenses.  Liabilities  by  their  very  nature 
are,  at  least  in  part,  speculative,  while 
expenses  are  actual  costs  which  can  be 
veribed.  In  addition,  regarding  the 
amortization  of  roads.  Respondents 
state  in  their  April  21, 1992  brief  (p.  7-14) 
that  “'amortization  adds  needless 
complexity.”  The  same  can  be  said  of 
silviculture  liabilities.  Lastly,  as  MOF 
ofbcials  demonstrated  during 
veribcation,  this  issue  is  only  relevant 
for  the  Interior,  since  silviculture 
expenses  and  liabilities  are  essentially 
identical  on  the  Coast  given  the  shorter 
growing  cycle.'’  (See  BC  Veribcation 


*  The  Department  did  make  a  15  percent 
downward  adjustment  of  road  building  costs  to 
account  for  potential  overlap  of  obligations  between 
MTH  and  SBFEP  licensees. 

''  During  the  PCH,  silviculture  expenses  on  the 
Coast  were  $1.90  while  silvi  culture  liabilities  were 
$1.03  (See  December  13, 1991  BC  response,  p.  H-4.) 
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Report,  p.  29.)  Given  these  facts,  the 
Department  considers  that  the 
silviculture  adjustment  should  employ 
current  expenses  rather  than  future 
liabilities. 

Miscellaneous  Expenses 

Respondents  argue  that  the 
Department  should  allow,  with  the 
exception  of  scaling  fees,  the  remaining 
miscellaneous  expenses  which  it  did  not 
allow  in  the  Preliminary  Determination, 
Le.,  engineering  and  layout,  scaling, 
cruising,  head  ofHce  forestry  and 
engineering,  and  regional  office  forestry 
and  engineering.  They  state  that,  at 
most,  engineering  and  layout  and  scaling 
should  be  reduced  by  Hve  and  ten 
percent,  respectively,  to  account  for 
overlapping  costs  incurred  by  SBFEP 
licensees. 

During  verification  the  Department 
posed  numerous  questions  to  MOF 
officials,  as  well  as  to  major  tenure 
holders  and  SBFEP  licensees,  and 
received  a  great  deal  of  information 
regarding  miscellaneous  expenses.  (See 
BC  Verification  Report,  pp.  27-28  and 
33-35.)  We  also  verified  the  actual 
amounts  incurred  by  the  major  tenure 
holders  for  these  activities.  We  now 
consider  that  major  tenure  holders  do  in 
fact  bear  a  substantial  administrative 
burden  which  is  reflected  by  these  costs 
and  that  SBFEP  licensees  do  not  bear  a 
comparable  administrative  burden. 
Therefore,  the  Department  has  included 
all  miscellaneous  expenses,  with  the 
exception  of  scaling  fees  which  are 
clearly  borne  by  both  major  tenure 
holders  and  SBFEP  licensees,  in  the 
benebt  calculation.  We  also  have  made 
the  estimated  five  and  ten  percent 
downward  adjustments  noted  above  for 
engineering  and  layout  and  scaling  to 
account  for  the  small  degree  of  these 
expenses  which  are  common  to  major 
tenure  holders  and  SBFEP  licensees. 

G&A  Expenses 

Respondents  argue  that  all  G&A 
expenses  reported  in  the  Price 
Waterhouse  survey  for  the  Coast  should 
be  included  in  the  G&A  per  unit  costs, 
including  those  which  the  MOF  does  not 
allow  for  appraisal  purposes.  They  insist 
that  such  expenses  [e.g.,  charitable 
contributions,  company 
communications,  and  taxes)  are  valid 
business  expenses  and  should, 
therefore,  be  included  in  G&A  expenses. 
We  agree  and  as  such  have  included 
these  expenses  in  the  Department's 
benefit  calculation. 

Other  Adjustments 

The  Coalition  contends  that  the 
Department  erred  in  omitting  a  tenure 
security  adjustment  in  the  Preliminary 


Determination.  They  state  that  there 
should  be  an  adjustment  which  takes 
into  account  the  assured  supply  of 
timber  which  major  tenure  holders  have 
relative  to  SBFEP  licensees. 

The  Department  does  not  consider 
that  the  long-term  right  (and  obligation 
as  well,  given  minimum  cut 
requirements)  to  cut  timber  is 
necessarily  a  benebt.  This  is  consistent 
with  the  Department’s  position,  vis-a-vis 
Respondents',  that  a  long-term  tenure 
does  not  necessarily  imply  greater  risks. 

A  secure  administered  supply,  in  and 
of  itself,  implies  nothing  wiffiout 
consideration  of  the  price  or  other 
requirements  necessary  to  procure  that 
supply.  Furthermore,  given  that  the  price 
of  administered  timber,  as  well  as  the 
concomitant  obligations,  can,  and  does, 
change,  it  is  not  evident  that  a  secure 
supply  is  always  advantageous.  In  fact, 
the  Coalition  admitted  as  much  during 
the  hearings:  “Isn’t  it  possible  the  [sic] 
through  intervention  in  the  market,  the 
Government  requires  [major  tenure 
holders]  to  harvest  timber  that  [they] 
otherwise  would  not  *  *  *’’  (See 
Hearings  Transcript  for  April  29, 1992,  p. 
266.)  In  light  of  these  uncertainties,  the 
Department  does  not  consider  that  a 
tenure  security  adjustment  is  warranted. 

Respondents  raised  the  following 
factors  which  they  maintain  must  be 
adjusted  for  when  using  the  SBFEP 
benchmark: 

•  Some  SBFEP  licensees  may  be 
subject  to  lower  tax  rates  than  major 
tenure  holders; 

•  Major  tenure  holders  have  greater 
costs  related  to  safety  and  first  aid 
compliance  measures,  union  wage  rates, 
waste  charges,  and  employee 
withholding  requirements; 

•  SBFEP  have  lower  operating  costs 
resulting  from  a  lack  of  capital  assets 
and  the  associated  financial  carrying 
costs; 

•  SBFEP  can  lock  in  prices  at  the  time 
of  the  bid; 

•  Certainty  regarding  their  contingent 
liabilities  make  SBFEP  tenures  more 
valuable;  and 

•  SBFEP  licensees  have  the  ability  to 
make  short-term  and  incremental  sales. 

First,  whether  SBFEP  tax  rates  may  be 
lower  is  not  relevant  since  the 
Department  does  not  consider  the 
indirect  effect  of  taxes  on  subsidy 
calculations.  (See  §  355.46  of  the 
Proposed  Regulations.)  The  Department 
only  considers  taxes  in  a  coimtervailing 
duty  proceeding  when  the  tax  itself  is 
the  source  of  the  subsidy.  Second,  the 
Department  does  not  consider  capital 
carrying  costs  relevant  to  this  analysis 
since  we  are  expensing  all  costs.  Third, 
some  of  those  expenses  listed  by 
Respondents  were  in  fact  incorporated 


in  our  analysis  [e.g.,  waste  charges)  and 
for  others  it  is  not  clear  from  the  record 
that  such  costs  are  only  borne  by  major 
tenure  holders  and  hence  may  be 
irrelevant.  Fourth,  even  assuming 
arguendo  that  SBFEP  tenure  holders 
lock  in  prices  (see  above),  major  tenure 
holders  have  the  option  to  reduce  or 
increase  their  harvest  by  50  percent  in 
any  one  year  to  take  advantage  of  end 
product  market  prices.  Fifth,  it  may  be 
true  that  the  contingent  liabilities  of 
major  tenure  holders  could  be  increased; 
however,  they  can  be  reduced  as  well. 
For  example,  the  MOF  eliminated 
interest  payments  for  late  stiunpage 
payments  to  major  tenure  holders  in  a 
portion  of  the  Interior  for  a  period  of  five 
months  in  1990-91.  [See  December  13, 
1991  BC  response,  pp,  IV-61-62.)  Lastly, 
as  stated  above,  the  Department  does 
not  consider  short-term  sales  inherently 
advantageous  vis-a-vis  long-term  sales. 
Given  these  facts,  the  Department  does 
not  consider  that  any  of  these 
adjustments  are  appropriate  for  its 
benetit  calculation. 

Calculation  of  the  Benefit 

In  calculating  the  benefit  in  this  final 
determination,  the  Department  based 
the  calculation  on  veritied  data  and 
followed  the  same  methodology  as  used 
in  the  Preliminary  Determination. 
However,  some  of  the  adjustments  were 
modified  as  explained  above. 

One  of  the  moditications  which  is  not 
discussed  above  relates  to  the  volume  of 
logs  entering  sawmills,  i.e.,  the  volume 
of  logs  which  are  inputs  to  the  subject 
merchandise.  In  the  Preliminary 
Determination  we  based  this  distinction 
on  log  grades.  That  is,  we  assumed  that 
particular  grades  of  logs  were  likely  to 
be  sawn,  while  other  grades  were  likely 
to  be  chipped  for  pulp.  However,  during 
verincation,  both  the  BC  and  federal 
governments  presented  data  concerning 
the  percentage  of  all  softwood  logs 
which  enter  sawmills  in  each  region  [i.e.. 
Coast  and  Interior)  for  1985, 1986, 1988, 
and  1989.  Given  that  the  Department 
verified  such  data,  and  that  these  data 
provide  a  more  accurate  figure  for  the 
volume  of  softwood  logs  entering 
sawmills,  the  Department  is  applying  the 
percentage  of  sofrwood  logs  entering 
sawmills  in  1989  to  the  total  volume  of 
the  Crown  softwood  harvest  subject  to 
administratively-set  stumpage  rates,  in 
order  to  calculate  the  volume  of 
stumpage  entering  sawmills  which 
benefits  from  the  stumpage  subsidy. 

To  calculate  the  benefit,  we  multiplied 
the  volume  of  the  softwood  sawlogs 
(which  are  not  competitively-priced  and 
which  originate  from  Crown  lands) 
entering  sawmills  by  the  per  cubic  meter 
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difference  between  the  adjusted 
administratively-set  price  and  the 
SBFEP  benchmark  to  arrive  at  the  total 
stumpage  program  benefit.  The 
calculation  of  the  country-wide  rate  is 
discussed  in  the  "Country-Wide 
Calculation”  section  of  this  notice. 

Quebec 

According  to  the  questionnaire 
responses,  and  as  veriHed  by  the 
Department,  over  95  percent  of  the 
stumpage  harvested  on  provincial  lands 
in  Quebec  is  harvested  imder  Timber 
Supply  Forest  Management  Agreements 
(TSFMAs).  For  purposes  of  setting 
stumpage  rates  under  TSFMAs,  Quebec 
is  divided  into  28  tariffing  zones,  the 
boundaries  of  which,  according  to 
Respondents,  were  set  so  as  to  ensure 
that  for  each  zone,  the  factors  that 
influence  the  market  value  of  standing 
timber  (average  tree  size,  type  of  soil, 
topography,  transportation  distances, 
etc.)  were  as  homogeneous  as  possible. 
At  verification  the  Department  learned 
that  the  tariffing  zones  were  originally 
set  up  by  a  consultant  hired  by  Quebec 
to  establish  the  zones  according  to 
biophysical  and  geomorphological 
homogeneity,  and  that  private  as  well  as 
provincial  lands  were  considered  when 
examining  the  biophysical 
characteristics. 

Quebec  calculates  a  different 
stumpage  rate  by  species  for  each 
tariffing  zone  and  that  rate  applies 
uniformly  throughout  the  zone.  The 
stumpage  rate  for  each  tariffing  zone  is 
set  based  on  a  “parity  technique",  which 
uses  information  on  stumpage  rates  from 
private  forest  to  calculate  the  market 
value  of  standing  timber  (MVST)  of  the 
provincial  forest  land  in  each  tariffing 
zone.  The  stumpage  rate  charged  in  a 
tariffing  zone  is  equivalent  to  the  MVST 
for  that  zone.  In  setting  the  stumpage 
rates,  Quebec  makes  no  distinction 
between  sawlogs  and  pulplogs. 

In  order  to  obtain  private  stumpage 
rates,  the  government  conducts  a  "full 
census"  of  the  private  market  once 
every  three  years  and  a  survey  in  the 
intervening  years.  The  first  and  only 
“full  census”  was  conducted  in  1988, 
and  was  used  to  set  stumpage  rates 
during  the  POI  without  any  adjustments. 
At  verification  the  Department 
examined  all  of  the  raw  data  collected 
in  the  various  surveys  and  confirmed  the 
accuracy  of  the  results. 

Preferentiality  Benchmark 

Respondents  argue  that  the  parity 
technique  employed  by  Quebec  to  set 
provincial  stumpage  rates  matches 
public  to  private  prices  and,  therefore, 
systematically  excludes  preference,  and 
precludes  any  need  for  a  traditional 


preferentiality  analysis.  They  state  that 
if  we  decide  to  do  a  preference  analysis, 
the  Department  should  apply,  on  the 
basis  of  verified  information,  the 
Department’s  preferred  measure  of 
preferentiali^  by  comparing  stumpage 
prices  for  standing  timber  sold  to  lumber 
mills  to  the  stumpage  price  for  standing 
timber  sold  to  prdp  and  paper  mills. 
Respondents  further  argue  that  should 
the  Department  chose  not  to  rely  on  this 
measure  of  preferentiality,  it  can  resort 
to  two  other  viable  benchmarks:  (1) 
Private  forest  stumpage  prices;  or  (2)  the 
relationship  of  Quebec’s  cost  of 
providing  stumpage  to  the  revenues  it 
receives  fi*om  stumpage. 

The  Coalition  argues  that  a  cross- 
border  comparison  with  the  United 
States  remains  the  most  accurate 
measure  of  Quebec  subsidies,  and  that 
sawtimber  stumpage  prices  in  Maine, 
which  according  to  the  Coalition  are  the 
appropriate  benchmark,  are 
considerably  higher  than  sawtimber 
stumpage  prices  in  Quebec. 

Concerning  the  Coalition’s  proposed 
use  of  a  cross-border  comparison,  see 
the  general  “Preferentiality”  section 
above  for  a  discussion  of  why  the 
Department  is  not  using  this  potential 
benchmark. 

In  order  to  examine  government  sales 
of  identical  goods  to  different 
purchasers  in  determining 
preferentiality,  as  Respondents  have 
suggested,  the  sales  used  for  comparison 
must  be  nonspecific  or,  if  they  are 
specific,  must  be  demonstrated  through 
other  means  to  be  nonpreferential. 

While  it  is  true  that  Quebec  does  not 
distinguish  between  sawlogs  and 
pulplogs  in  setting  provincial  stumpage 
rates,  sales  to  pulp  producers  are 
specific  (see  “Specificity”  section 
above).  In  addition,  simply  because  a 
government  sells  the  same  good  to  two 
end  users  for  the  same  price  does  not 
preclude  a  finding  of  preferentiality  for 
those  sales.  According  to  information 
contained  on  the  record,  the  only 
possible  benchmark  which  could  be 
used  to  demonstrate  the 
nonpreferentiality  of  the  stumpage 
charged  to  pulp  mills,  private  stumpage 
rates,  indicated  that  pulp  mill  stumpage 
rates  as  well  as  sawmill  stumpage  rates 
were  preferential.  'Thus,  the  preferred 
test  (price  discrimination]  is  not 
possible. 

Respondents  state  the  Department’s 
first  alternative  benchmark,  government 
prices  for  similar  goods,  is  nonexistent 
in  Quebec.  The  next  alternative 
benchmark  is  prices  charged  by  private 
sellers  for  the  same  good.  Respondents 
note  that  the  Department  established  at 
verification  the  viability  of  Quebec’s 
private  forest  as  a  legitimate 


benchmark.  Respondents  cite  the 
Verification  Report,  stating  the 
Department  verified  that  the  total  log 
harvest  from  private  lands  equals  23 
percent  of  the  total  log  harvest  in 
Quebec  and  17  percent  of  the  softwood 
log  harvest  in  Quebec. 

Note — ^About  10  percent  of  the  total 
Quebec  softwood  harvest  by  sawmills  is  from 
private  forests. 

As  a  result  of  verification  and  an 
examination  of  all  relevant  information 
on  the  record,  the  Department  is 
satisfied  that  the  private  market  surveys 
(done  in  connection  with  the  parity 
technique]  accurately  reflect  the 
prevailing  private  stumpage  prices  in 
Quebec.  Therefore,  we  determine  that 
the  private  prices  provide  a  reliable 
benchmark  for  comparison  purposes. 

The  Coalition  argues  that  the  second 
alternative  benchmark  in  the 
hierarchy — ^prices  charged  by  another 
seller  within  the  same  jurisdiction — is 
not  ideal,  but  would  be  a  more  accurate 
measure  of  subsidization  only  if  the 
Department  used  the  Quebec  sawlog 
prices  collected  by  a  private  company 
for  the  New  Brunswick  Government. 
According  to  the  Coalition,  the  Quebec 
survey  relied  upon  by  the  Department  as 
a  measure  of  private  prices  suffered 
from  numerous  infirmities,  whereas  the 
data  collected  for  New  Brunswick  is 
much  less  likely  to  be  afflicted  by  the 
same  infirmities.  The  survey  performed 
for  New  Bnmswick,  according  to  the 
Coalition,  revealed  much  higher  private 
stumpage  prices  in  Quebec  than  the 
Quebec  survey  did.  In  large  part  this 
may  be  because  this  survey  examined 
only  sawtimber,  whereas  the  Quebec 
rates  were  based  on  a  survey  of  all 
timber — pulpwood  and  sawtimber. 
Respondents  counter  that  the  private 
stumpage  survey  conducted  for  New 
Brunswick  was  not  only  unverified  but, 
as  stated  in  a  letter  from  the  company 
that  performed  the  survey  submitted  by 
Respondents,  only  the  border  zone 
between  Quebec  and  New  Brunswick 
was  included  in  the  survey. 

Respondents  also  point  out  that  there 
were  only  five  Respondents  in  the  New 
Brunswick  survey  in  contrast  to  Quebec 
survey  of  private  forests,  which  included 
149  Respondents  throughout  Quebec. 

The  Coalition  contends  the  entire 
provincial  stumpage  system  in  Quebec 
is  not  “market-based”  because  private 
prices  in  Quebec  are  distorted  and 
depressed  by  decades  of  artificially 
cheap  provincial  stumpage,  and  these 
prices  are  used  to  set  public  stumpage. 

Citing  a  study  published  in  1988  of  the 
“20  quality  zones”  in  Quebec  done  by 
the  Aktrin  Research  Institute  of  Ontario, 
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the  Coalifhm  asserts  the  “cost 
adjustments”  'wfcich  Quebec  uses  to 
makepubhc  and  private  timber 
comp€nabie  are  utterly  fancifid  and  lead 
to  anomalous  results.  Respondents  point 
out  that  the  Alctrin  study  cited  by  the 
Coalition  is  completeily  outdated  and 
irrelevant  sinoe  it  exanttned  a  system 
that  was  replaced  in  1989  by  Quebec's 
current  system  of  28  “biophysically  and 
geologically  homogeneous  tariffmg 
zones.” 

We  agree  with  Respondents  that 
private  prices  In  Quebec  collected  under 
Quebec’s  own  contracted  out  surveys, 
which  we  examined  in  depth  at 
verification,  are  a  viable  benchmark. 

The  evidence  cited  by  the  Coalition  is 
either  outdated  and  irrelevant  or 
anecdotal.  As  for  the  private  forest 
stumpage  prices  collected  by  New 
Brunswick,  the  study  is  far  less 
comprehensive  than  the  private 
stumpage  stffvey  conducted  for  Quebec 
in  connection  with  the  parity  tet^ique. 

We  calculated  the  private  stumpage 
benchmark  by  weight-averaging  the 
private  stumpage  rates  txdlected  in  the 
provincial  government  private  raaricel 
surveys  in  the  calendar  years  1990  and 
1991,  to  reflect  Quebec’s  ^scal  year.  In 
instances  where  a  cost  cn  obligation  was 
borne  by  both  those  harvesting  on 
private  lands  and  on  provincid  lands, 
we  have  adjusted  the  provincial 
stumpage  rate  by  the  difference  between 
the  two  costs  or  obligations,  as 
discussed  below.  If  it  is  unclear  bom  the 
facts  on  die  record  as  to  the  difference 
between  private  and  provincial  lands, 
no  adjustment  was  made  to  either  the 
private  stumpage  rate  or  the  provincial 
stumpage  rate. 

Adjustments  to  Noncompetidve 
Provincial  Rate 

We  determined  the  ncmoompethive 
stumpage  rate  by  dividing  the  actual 
total  stumpage  fees  paid  by  sawmills 
and  lath  pro^cers  during  the  POI  (most 
laths  are  within  the  scope  of  this 
investigation]  by  the  actual  amoimt  of 
stumpage  used  by  sawmills/lath 
producers  during  the  POI  reported  in  the 
questionnaire  responses. 

In  order  to  make  an  equitable 
con^iarison.  we  have  had  to  account  for 
the  fact  that  TSFMA  holders  are 
required  to  fulfill  certain  forest 
management  and  timber-harveslkqg 
obligations  that  may  not  be  requin^  of 
those  harvesting  from  private  lands.  In 
addition,  the  distribution  of  private  and 
provincial  lands  within  the  province 
results  in  additional  xxists  incurred  by 
provincial  tenure  holders  in  the  North. 
Therefore,  to  determine  whether 
provincial  stun^age  Is  provided  at  a 
pp'iferential  rate,  we  have  made 


adjustments  for  all  of  the  obligations 
and  expenses,  on  a  per  cubic  meter 
basis,  Aat  are  incurred  by  TSFMA 
holders  but  are  not  borne  by  those 
harvesting  privately-owned  timber. 
These  adjustments  (on  a  p^  cubic  meter 
basis]  are  as  follows: 

Harvesting  Costs 

Respondents  have  claimed  an 
adjustment  to  account  for  the 
differential  In  harvesting  costs  between 
provincial  lands  and  private  lands. 
Respondents  claim  that  since  most 
provincial  lands  are  located  in  the 
northern  portion  of  Quebec  where 
conditions  are  harsh,  harvesting  costs 
are  much  higher  than  for  private  lands, 
which,  acco^ing  to  Respondents,  are 
located  in  the  milder  and  more 
devel(^ed  southern  portion  of  Quebec. 

We  note  that  according  to  the 
questionnaire  response,  dose  to  fifty 
percent  of  the  total  softwood  harvest 
under  TSFMAs  are  in  the  tariffing  zones 
which  also  contain  the  private  forests 
surveyed  by  Quebec  for  use  in  the  parity 
technique.  In  addition,  as  discussed  in 
the  Verification  Report,  when  settii^  up 
the  tarifGsig  zones,  the  consultant  hh^ 
by  Quebec  considered  all  lands,  both 
provincial  and  private,  in  determdning 
“biophysical  and  geomorphological 
homogeneity.’’  In  fact,  the  orig&^  26 
tariffing  zones  were  later  checked  by  an 
indepe^ent  research  foundation  f  also 
noted  in  the  Verification  Report],  which 
had  a  mandate  from  Quebec  to  examine 
the  tariHing  zone  limits  and  revise  them 
whenever  justifiable.  This  research 
foundation  reaffirmed  the  tariffing  zone 
boundaries  as  th^  were  originally  set 
up. 

Based  on  these  facts,  we  see  no  basis 
for  a  cAaim  ^at  harvesting  costs  on 
provincial  lands  would  differ 
significaittly  from  the  comparable  costs 
on  private  tends  in  those  tariffing  zones 
with  private  and  public  forests. 
However,  we  xio  agree  that  a  harvesting 
cost  differential  exist  between  private 
lands  in  the  mostly  southern  zones  and 
the  public  land  in  the  northern  zones. 
Therefore,  we  only  applied  this 
adjustment  to  those  zones  in  northern 
Quebec  with  no  private  fcxests.  Before 
making  this  adjustment,  we  first 
adjusted  for  inffation  since  the  cost  data 
upon  which  Respondents  made  the 
claim  were  from  periods  prior  to  the 
POI.  The  data  submitted  by 
Respondents  on  costs  in  the  private 
forests  was  collected  in  1988  and  the 
costs  in  the  public  forests  was  for  FY 
1989790.  We  adjusted  both  of  these 
figures  to  1090  using  the  Statistics 
Canada  Industrial  Product  Price  index 
and  then  derived  the  differential. 


To  account  for  -die  fact  that  we  are 
only  allowing  the  adjustment  in  the 
noi^em  zones,  we  multiplied  this 
inflation  adjusted  differential  by  the 
spruce-pine-fir  harvest  under  TSFMAs 
in  those  tariffing  zones  which  lack 
significant  private  forests.  We  then 
divided  this  number  by  the  total  8pruc»- 
pine-fir  harvest  under  TSFMAs  to  derive 
the  appropriate  per  cubic  meter 
adjustment  for  the  province-wide 
calculation. 

Road  Construction  and  Maintenance 

Respondents  contend  that,  as  with 
harvesting  costs,  there  are  significant 
differences  in  road  construction  and 
maintenance  costs  incurred  by  TSFMA 
holders  harvesting  in  the  public  forests. 
According  to  Respondents,  the 
information  that  was  necessary  to  make 
this  adjustment  was  missing  at  the  time 
of  the  Preliminary  Determination  but 
was  sutenitted  prior  to  verification  and 
is  now  part  erf  the  verified  record. 
Therefore,  they  claim  the  Department 
should  make  an  adjustment  for  the 
additional  costs  in  road  builihng  and 
maintenance  costs  incurred  by  TSFMA 
holders. 

Respondents  state  that  the  additional 
road  building  and  maintenance  costs 
imposed  on  TSFMA  holders  are 
primarily  attributable  to  the  costs  of 
building  and  maintaining  primary  roads, 
although  silviculture  requirements 
unique  to  TSFMA  holders  also  require 
more  secondary  and  tertiary  road 
building  and  maintenance  than  is 
needed  in  the  private  forests.  Because 
Quebec’s  private  forests  are 
concentrated  in  the  more  heavily 
populated  and  develc^d  southern 
portions  cf  the  province,  a  preexisting 
network  cf  primary  roads  connects  the 
private  forests  to  Quebec’s  commercial 
centers.  Consequently,  Respondents 
allege  road  building  and  maintenance  in 
the  private  forest,  when  required,  is 
limited  to  secondary  and  tertiary  roads. 

By  contrast,  according  to 
Respondents,  access  to  Quebec’s  remote 
public  forests  requires  die  construction 
and  maintenance  of  primary  roads  to 
connect  the  public  forests  to  commercial 
centers,  as  well  as  secondary  and 
tertiary  roads  that  connect  the  primary 
roads  to  the  actual  harvesting  sites. 
Primary  roads  built  and  maintained  by 
TSFMA  holders  must  comply  with 
primary  road  specifications  established 
by  Quebec  because  those  primary  roads, 
as  well  as  any  secondary  and  tertiary 
roads,  become  part  of  Quebec’s  public 
road  system  and  are  open  to  public  use. 
By  contrast,  secondary  and  tettiary 
roads  built  in  private  forests  are  the 
property  of  the  landowner  and  need 
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only  satisfy  the  requirements  of  the 
landowner. 

Respondents  further  argue  that, 
regarding  secondary  and  tertiary  roads, 
the  conditions  that  exist  in  the  public 
forests  impose  far  higher  operating  costs 
than  do  the  conditions  prevailing  in  the 
private  forests.  The  verified  record  of 
this  investigation,  according  to 
Respondents,  now  contains  a  detailed 
break-out  of  the  different  road 
construction  and  maintenance  costs 
imposed  on  TSFMA  holders  in  contrast 
to  harvesters  operating  in  the  private 
forests.  Since  the  information  the 
Department  deemed  missing  from  the 
record  at  the  time  of  the  Preliminary 
Determination  has  been  provided  and 
verified,  Respondents  argue  that  the 
Department  should  adjust  the  TSFMA 
rate  by  an  the  incremental  cost  of 
primary,  secondary,  and  tertiary  road 
construction  and  maintenance  imposed 
on  TSFMA  holders. 

The  Coalition  argues  that  like  private 
harvesters,  Quebec  tenure  holders  pay 
for  secondary  roads  and  that 
responsibility  for  main  roads  has 
recently  been  passed  to  the  tenure 
holders.  Citing  the  Quebec  Supplemental 
Questionnaire  Response  (page  61),  the 
Coalition  asserts  that  since  the 
responsibility  for  road  building  was 
passed  to  TSFMA  holders,  Quebec  no 
longer  requires  that  the  roads  meet  any 
building  or  maintenance  standards, 
thereby  reducing  any  possible  road 
costs.  Further,  the  Coalition  argues, 
again  citing  the  Supplemental  Response, 
even  so,  and  even  assuming  that 
licensees  in  Quebec  incur  significant 
costs  on  primary  roads,  road  building 
expenditures  are  used  for  roads  that  will 
be  used  for  many  harvests.  According  to 
the  Coalition,  any  cost  of  primary  road 
building  must  be  amortized  over  the 
harvests  likely  to  be  associated  with  a 
given  road.  In  addition,  the  Coalition 
states  that  no  adjustment  should  be 
made  for  the  costs  of  maintaining 
tertiary  and  secondary  roads  because 
these  are  borne  by  all  harvesters 
regardless  of  land  ownership. 

At  verification,  it  became  clear  to  the 
Department  that  in  conducting  the 
survey  of  private  forests  for  use  in  the 
Parity  Technique,  Quebec  merely 
assumed  that  primary  roads  were  not 
built  on  private  lands  and  never 
explicitly  requested  speciHc  information 
on  these  costs.  In  fact,  footnote  one  of 
Verification  Exhibit  No.  3  states: 
"Primary  roads  in  private  forests  are 
absorbed  into  the  Quebec  road  network 
because  the  private  forests  are  located 
in  populated  areas.  Consequently,  there 
are  no  private  costs  for  their 
construction  and  maintenance." 


However,  Respondents  have  noted  in 
their  questionnaire  response  dated 
January  8, 1992,  that  primary  roads  built 
by  TSIMA  holders  also  become  the 
property  of  Quebec.  In  addition,  these 
roads  themselves  do  not  need  to  meet 
any  standards  except  those  of  the 
individual  TSFMA  holders. 

At  verification,  the  Department  visited 
tarifl'ing  zone  14  in  northern  Quebec 
which  has  a  significant  amount  of 
private  forests  and  saw  nothing  to 
suggest  that  the  primary  road 
requirements  for  private  forests  in  this 
zone  would  be  any  different  than  for 
provincial  lands.  Because  of  the  lack  of 
information  pertaining  to  private  land 
primary  road  costs  and  because  the 
reasoning  used  by  Respondents  for  not 
reporting  these  costs  could  equally  be 
applied  to  primary  roads  built  in 
provincial  forests,  we  have  made  no 
adjustment  for  primary  road  costs. 

We  have,  however,  made  an 
adjustment  for  the  differential  between 
the  costs  associated  with  secondary  and 
tertiary  roads  on  private  and  public 
lands  since  we  consider  the  data 
provided  by  Respondents  to  be 
reasonable.  This  data  was  carefully 
examined  at  verification  as  were  maps 
showing  the  geographic  position  of  the 
private  and  public  forests  relative  to 
conditions  that  affect  timber  harvesting. 
As  was  done  for  the  claimed  harvesting 
cost  differential,  we  adjusted  the  data 
for  inflation  and  the  fact  that  we  are 
allowing  no  cost  differential  in  zones 
that  contain  significant  amoimts  of  both 
private  and  public  forests  in  a  similar 
fashion.  To  avoid  double-counting,  we 
deducted  the  amount  of  the  per  cubic 
meter  silviculture  road  maintenance 
adjustment  (described  below]  from  the 
provincial  secondary  and  tertiary  road 
cost  before  calculating  the  differential. 

Silviculture 

Under  the  TSFMA  tenure 
arrangements,  companies  must  perform 
all  silviculture  treatments  in  order  to 
achieve  sustained  yield.  Most  of  the  cost 
of  this  silviculture  is  credited  toward  a 
company’s  stumpage  fees,  but  some 
costs,  such  as  planning  and 
transportation  of  seedlings  are  not 
credited.  The  responses  report  the  total 
noncredited  silviculture  expenses  under 
all  TSFMAs.  The  Respondents  reported 
the  following  “non-credited  silviculture” 
costs  for  TSFMA  holders:  transportation 
of  seedlings,  silviculture  roads,  and 
control  and  planning  costs.  We  have 
accepted  Respondents’  claimed 
adjustments. 

"The  Coalition’s  comments  concerning 
silviculture  focus  primarily  on  credited 
silviculfare  costs.  The  Coalition  states 
that  Quebec's  claim  at  veriHcation  that 


with  respect  to  silviculture  credits 
towards  TSFMA  stumpage  fees,  it 
“significantly  undercompensates’’  tenure 
holders  is  unsupportable  and  that  it 
seems  likely  Quebec  overreimburses  for 
silviculture  treatments.  The  Coalition 
cites  four  reasons  in  support  of  its  claim. 
First,  Quebec’s  assertion  that  it 
undercompensates  TSFMA  holders  for 
silviculture  is  based  on  the  Mallette 
report  which  was  widely  discredited 
during  the  1990  MOU  renegotiations.  For 
example,  individual  cost  estimates  were 
found  to  be  far  above  actual  costs 
incurred  in  the  United  States.  Second, 
Quebec  sets  most  of  its  silviculture 
reimbursement  levels  based  on  the  cost 
to  the  government.  Work  ordinarily  is 
performed  at  a  lower  cost  by  private 
sector  firms  because  of,  inter  alia,  lower 
costs  and  increased  efficiency.  Third, 
the  incentives  in  tenure  systems  such  as 
the  TSFMAs  are  to  treat  “mandatory 
silviculture  expenditures  on  Crown  land 
as  operating  costs  to  be  minimized.” 
Fourth,  for  treatments  not  yet  performed 
by  the  government,  Quebec  estimates 
the  cpst  based  on  “available  data.”  The 
Coalition  states  that  “available  data,”  as 
the  Department  found  at  verification, 
essentially  include  anything  the  Ministry 
chooses  to  use  and  whatever  arbitrary 
adjustments  to  the  data  the  Ministry 
adopts. 

We  disagree  with  the  Coalition's 
assertions  concerning  overcompensation 
of  silviculture.  At  verification,  the 
Department  thoroughly  examined  all 
aspects  of  the  Mallette  Report  and  was 
satisfied  with  its  results.  There  is 
nothing  on  the  administrative  record  of 
this  investigation  to  suggest  that  the 
Mallette  Report  was  “widely 
discredited.”  At  verification,  the 
Department  learned  that  like  Quebec, 
most  TSFMA  holders  contract  out  for 
silviculture  work.  In  addition,  at 
verification,  we  carefully  examined 
contracts  between  Quebec  and  a  private 
silviculture  contractor  and  compared  the 
costs  listed  in  the  contracts  to  the 
Mallette  Report  results  and  saw  no 
major  discrepancies.  Finally,  we 
compared  the  silviculture 
reimbursement  amounts  imder  Quebec’s 
Private  Forest  Development  Program 
(PFDP)  to  the  silviculture  credits  for 
TSFMA  holders  and  found  that  the 
TSFMA  silviculture  credits  were 
significantly  less  than  the  PFDP 
reimbursements. 

With  regard  to  the  Coalition’s 
comments  on  Quebec’s  estimation  of 
silvicultiu'e  costs  for  treatments  not  yet 
performed  by  the  government,  we  note 
that  these  treatments  account  for  an 
insignificant  amount  of  the  silviculture 
performed  by  tenure  holders.  In 
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addition,  as  noted  in  the  verification 
reiport  Qeebec'a  calculation  of  the  cost 
of  the  examined  treatment  was  far 
below  that  of  a  contractor  that  performs 
the  noted  treatment  for  TSFMA  holders. 

For  non-oredited  silviculture 
treatments  we  have  made  the  following 
adjustments: 

Transportation  of  Seedlings 

Replanting  is  a  sHvicultore 
requirement  of  TSFMA  holders  and 
al^ough  seedlings  are  provided  to 
TSFMA  holders  by  Qoebec,  tenure 
holders  are  requfa^  to  transport  them 
from  government  nurseries  to  harvest 
sites.  Since  private  forest  harvesters  are 
not  required  by  Quebec  to  replant,  we 
have  adjusted  the  TSFMA  stumpage 
rate  to  reflect  the  cost  for  transportation 
for  seeifiings  borne  by  TKMA  holders. 

Road  Maintencutce 

T^MA  holders,  in  addition  to 
building  roads  to  facilitate  the  harvest  of 
standing  timber,  must  maintain  and 
repair  those  roads  so  as  to  permit 
mandatory  silviculture  to  be  performed. 
In  order  to  calculate  the  aj^n^riate 
adjustment,  we  divided  the  total  cost  Sor 
this  acti^ty,  which  was  checked  Jut 
verification,  by  the  total  harvest  'ander 
TSFMAs  to  get  a  per  cable  meter 
adjustment.  Because  this  maintenance 
expense  is  mcluded  in  the  Provincial 
Serondary  and  Tertiary  Road  cost  as 
reported  by  CERFO.  the  per  cubic  meter 
amount  of  this  cost  was  deihuHed  from 
that  cost  when  calculating  the 
Secondary  and  Tertiary  Road  Coat 
Differential  adjustment  desoibed  above 
to  eliminate  doable  counting.  We  have 
made  the  silviculture  road  tx>8t 
adjustment  based  on  the  total  TSFMA 
harvest  because  silviculture  obligations 
for  TSFMA  holders  apply  ^throughout  the 
province. 

Control  and  Planning 

SUvioulture  credits  for  TSFMA 
holders  are  calculated  by  Quebec  based 
on  the  executiem  costs  of  certain 
silviculture  treatments.  Control  and 
planning  costs  associated  with 
silvicudbire  treatments  performed  by 
TSFMA  holders  are  not  credited 
towards  stumpage  fees  coder  the 
TSFMAs.  Therefctfe,  to  make  the 
adjustment  we  divided  the  total  cost 
incurred  by  TSFMA  holders  by  the  total 
harvest  under  the  TSFMAs  to  derive  the 
per  unit  adjustment. 

Fire  Protection  and  Extinction 

According  to  Quebec's  Forest  Act, 
TSFMA  holders  are  required  to  prevent 
and  extinguish  forest  fires  within  timber 
limits.  In  order  to  fulfill  this  requirement 
each  TSFMA  holder  must  belong  to  a 


forest  protection  agency.  The 
government  assumes  50  percent  of  the 
cost  of  fire  protection  and  extinction 
while  the  forest  {uotection  agency 
assumes  the  other  50  percent  At 
verificatioii.  we  learned  that  certain 
private  land  owners  {i.e.,  those  owning 
800  or  more  hectares}  are  also  obligated 
by  the  government  to  belong  to  the  same 
forest  protection  agencies  that  TSFMA 
holders  belong  and  to  assume  similar 
financial  obligations.  Tlierefore,  to  make 
the  appropriate  adjustment  we  divided 
the  total  amount  of  the  cost  of  the  fire 
protection  and  extinction  incurred  by 
TSFMA  holders  through  the  forest 
protectioD  agency  by  total  harvest  under 
TSFMAs  and  sobtracted  from  this  figure 
the  total  amount  of  the  cost  of  fire 
protection  and  extinction  incurred  by 
private  landowners  divided  by  die  total 
private  forest  harvest  during  the  POI. 

Insect  and  Disease  Protection 

TSFMA  holders  are  also  required  to 
belong  to  an  organization  for  toe 
protection  of  the  foreat  against  insects 
and  diseases  (SOPFIM}.  As  with  fire 
protection,  the  government  assumes  50 
percent  of  the  cost  At  verification,  we 
learned  that  private  land  owners  belong 
to  SOPFIM  on  a  strictly  voluntary  basis. 
Therefore,  we  did  not  adjust  what 
TSFMA  holders  paid  by  costs  for  private 
forest  owners.  To  calculate  the 
adjustment  we  divided  the  total  amount 
of  the  cost  of  the  insect  and  disease 
protection  iocuiTed  by  TSFMA  holders 
through  SOPFIM  by  the  total  harvest 
under  TSFMAs. 

Adjuatmenls  ’Claimed  by  Respondents 
but  Not  AHowed 

Environmental  Cornpliance 

Respondents  claim  that  environmental 
compliance  generally  increases  costs  for 
TSFMA  holders  because  restrictions  in 
cutting  require  more  territory  to  be 
harvested  to  obtain  the  same  number  of 
trees  than  would  be  possible  if 
harvesting  were  more  indiscriminate. 
Woik  on  more  territory  requires  more 
roads,  bridges,  and  transportation  costs. 
Respondents  admit  that  toere  has  been 
no  systematic  'quantification  of  these 
costs  since  environmental  rules  became 
stricter  under  the  Forest  Act. 

Respondents  claim  the  Department 
has  received  and  verified  detailed 
environmental  compliance  cost  data 
provided  by  the  largest  TSFMA  holder 
in  Quebec,  showing  the  expenses 
directly  attributable  to  complying  with 
environmental  standards  impost  on 
T^MA  holders  under  toe  Forest  Act  In 
addition.  Respondents  claim  toe 
Department’s  verifiers  received  and 
reviewed  information  explaining  the 


environmental  obligations  imposed  on 
TSFMA  holders,  contrastiitg  toe 
obligations  imposed  on  TSFMA  holders 
with  those  imposed  on  harvesters 
operating  in  the  private  forests. 

As  noted  in  toe  Verification  Report, 
Respondents  calculated  their  reported 
cost  for  environmental  compliance  by 
multiplyii^  the  per  unit  costs  of  a  sii^e 
company  by  the  total  harvest  under 
TSFMAs.  In  checking  toe  calculation  for 
this  company  at  verification,  the 
Department  was  unable  to  verify  a 
major  component  of  the  company’s 
reported  cost  for  environmental 
compliance,  road  costs.  It  also  became 
clear  at  verification  that  the  are  certain 
environmental  obligations,  either  at  'toe 
provincial  or  municipal  level,  associated 
with  harvesting  in  private  forests,  which 
Respondents  did  not  systematically 
quantify  across  private  forests  province 
wide.  Therefore,  we  tiid  not  make  the 
claimed  adjustment  for  environmental 
compliance. 

Control  of  Utilization 

The  Coalition  states  that  no 
adjustment  shotdd  be  made  for  '"contral 
of  utfliaation*’  costs  as  was  done  in  the 
Preliminary  Determination  smoe  these 
apparently  are  scaling  costs.  *rhey 
further  argue  that  there  is  no  indication 
that  the  responsibilities  of  non-TFSMA 
holders  differ  from  those  of  TSMA 
holders. 

We  agree  with  the  Coaktion. 
Respondents  did  not  make  clear  in  any 
of  its  questionnaire  responses  toat  its 
reported  “control  of  utilization”  costs  for 
TSFMA  holders  were  in  fact  simply 
scaling  costs.  The  Department 
discovered  this  fact  at  verification. 
Respondents  did  not  systematically 
quantify  scaling  costs  for  private  forests 
nor  did  they  quantify  how  scaling  cosfts 
for  TSFMA  holders  toffer  from  scaling 
costs  for  timber  harvesters  on  private 
lands.  Therefore,  although  we  accosted 
for  this  expense  in  toe  Preliminary 
Determination,  we  are  not  making  toss 
adjustment  in  our  final  calndatioH. 

Forest  Camps 

Respondents  dakn  that  an  adjustment 
should  be  made  to  the  provincial 
stumpage  rate  for  forest  camps  in 
provincial  forests.  Respondents  claim 
there  are  no  mrailar  costs  in  private 
forests  because  they  are  dose  to 
population  centers.  As  ti(^d  in  'the 
Verification  report,  when  colletitii^data 
on  private  forests  for  «se  in  the  parity 
tedmique,  Quebec  merely  assumed 
there  were  no  logging  camps  bwlt  on 
private  lands. 

At  verification,  the  Department  saw 
no  evidence  toat  Qudoec  actuafly 
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attempted  to  quanti^  die  loggiqg  camp 
costs  on  private  lands  on  a  province 
wide  basis.  Furthermore,  despite  their 
claim  that  logging  camps  do  not  exist  on 
private  forest  land  in  the  southern  zones 
due  to  the  close  proximity  of  population 
centers.  Respon^nts  report  logging 
camp  costs  for  provincial  forests  in 
exactly  the  same  zones.  Anecdotal 
evidence  to  the  contrary,  it  is  clear  that 
Respondents’  absolute  dismissal  of 
private  logging  camp  costs  based  on 
tarifHng  zone  location  is  without  merit. 
Therefore,  given  tiieir  failure  to  provide 
the  private  logging  camp  cost  needed  for 
a  cost  differential  calcidation,  we  have 
made  no  adjustment  for  logging  camp 
costs  to  the  administratively  set 
stumpage  rate. 

Subsidy  Calculation 

We  added  the  adjustments  described 
above  in  the  section  entitled 
“Adjustments  to  Noncompetitive 
Provincial  Rate*’  to  the  administratively- 
set  stumpage  rate  to  obtain  the  total,  per 
unit  rate  paid  by  TSFMA  holders 
harvesting  softwood  sawlogs.  To 
calculate  the  benefit,  we  subtracted  the 
administratively-set  per  unit  rate  from 
the  private  per  unit  benchmark  rate.  We 
multiplied  the  differential  between  the 
benchmark  rate  and  the 
administtatively-set  rate  by  the  total 
softwood  sawlog  harvest  during  the  POI 
to  obtain  the  aggregate  benefit  from  the 
administratively-set  stumpage  program. 
The  calculation  of  the  country-wide  ad 
valorem  subsidy  rate  is  discussed  in  the 
‘Xkjuntry-Wide  Rate  Calculation” 
section  of  this  notice. 

Ontario 

According  to  the  questionnaire 
responses  verified  by  the  Department 
the  Government  of  Ontario  charges  two 
rates  for  stumpage  harvested  from 
provincial  lands:  the  integrated  rate  and 
the  nonintegrated  rate.  Both  of  these 
rates  are  administratively  set. 

Generally,  the  integrated  rate  is  paid  by 
pulp  producers,  and  the  nonintegrated 
rate  is  paid  by  lumber  producers.  The 
integrated  rate  is  charged  to  integrated 
licensees  which,  under  Regulation  234  of 
the  Crown  Timber  Act,  are  defined  as 
companies  that  own  or  operate  a  pulp 
miQ.  Pulp  is  manufactured  either  &t)m 
whole  logs  or  from  the  chips  produced 
as  a  by-product  of  lumber. 

However,  if  the  stumpage  harvested 
by  an  integrated  licensee  is  destined  for 
a  sawmill  the  nonintegrated  rate  is 
charged.  The  nonintegrated  rate  is  also 
charged  to  nonintegrated  licensees  [i.e., 
licensees  which  do  not  own  or  operate  a 
pulpmill).  Over  99  percent  of  the  Crown 
softwood  stumpage  harvested  in  Ontario 


is  paid  for  oo  the  basis  of  one  or  the 
other  of  these  rates. 

The  nonintegrated  rate  is  lower  than 
the  integrated  rate.  In  setting  these 
rates,  however,  the  Government  of 
Ontario  has  not  made  a  distinction  in 
physical  characteristics  [e.g^  grade, 
species,  or  size)  between  Ae  log  charged 
the  integrated  rate  and  the  log  charged 
die  nonintegrated  rate.  A  pulplog  is 
simply  defined  as  the  log  that  enters  a 
pulpmill,  and  a  sawlog  is  defined  as  the 
log  diat  enters  a  sawmill.  Because  of 
technological  advances  that  enable 
sawmills  to  obtain  lumber  from  smaller 
diameter  logs,  which  comprise  the 
overwhelming  majority  of  die  Ontario 
harvest,  there  is  little  difference  in  die 
timber  consumed  by  pnlpmills  and 
savi^ills.  Thus,  the  sole  factor  affecting 
the  price  diat  a  licensee,  will  pay  is 
whether  the  log  is  processed  in  a 
pulpmill  or  in  another  type  of  mill  (eg.,  a 
sawmill).  Since  the  government  provides 
stumpage  to  some  companies  [i.e., 
nonintegrated  licensees,  or,  most 
commonly,  sawmills)  at  a  price  that  is 
lower  than  the  price  tire  government 
charges  to  other  companies  [i.e., 
integrated  licensees),  we  determine  that 
the  Government  of  Chitario  is  providing 
stumpage  to  lumber  producers  at  a 
preferential  rate. 

Having  determined  that  stumpage  is 
provided  to  a  specific  group  of 
industries  that  includes  pulp  mills,  we 
must  examine  whether  the  higber 
integrated  rate  paid  by  pulp  producers  ^ 
for  stumpage  is  itself  nonpreferential 
The  Government  of  Ontario  provided 
survey  information  on  private  prica  for 
stumpage  in  Ontario.  Althou^  the 
survey  information  is  not 
comprehensive,  and  is  not  used  by  the 
Government  of  Ontario  to  establish 
stumpage  rates,  these  private  prices  do 
provide  us  with  an  indication  that  the 
rate  paid  by  integrated  licensees  for 
pulp  is  nonpreferential.  Comparing 
private  stumpage  prices  from  the  survey 
with  the  ftrovinci^  integrated  stumpage 
price,  we  have  observed  that  the 
integrated  rate  is  on  average  higher. 
Therefore,  we  determine  that  the 
integrated  rate  is  nonpreferential  and 
have  used  it  as  the  benchmark  price. 

The  Coalition  argues  that  the 
Department  should  make  an  upward 
adjustment  to  the  integrated  rate 
because  pulpwood  is  an  inferior  good. 
We  have  declined  to  make  an 
adjustment  for  the  reasons  discussed 
above  in  the  “General  Calculation 
Issues”  section  of  this  notice. 

Adjustments 

Respondents,  for  their  part,  aigue  that 
the  Department  must  make  an 
adjustment  for  all  logs  purchased  at 


arm’s  length.  We  have  declined  to  make 
an  adjustment  for  die  reasons  discussed 
in  the  “General  Calculadon  Issues” 
section  of  this  nottoe. 

The  integrated  and  nonintegrated 
stumpage  rates  are  a  combination  of 
Crown  dues,  area  charges,  and  bonus 
charges.  Crown  dues  are  the  major 
portion  of  the  integrated  and 
nonintegrated  stumpage  rates  and  are 
administratively  set  every  quarter.  To 
calculate  the  Crown  dues  rate  for  the 
POI  we  took  a  simple  average  of  the 
difierent  quarterly  Crown  dues  rates 
because  the  Covemment  of  Ontario  did 
not  provide  the  appropriate  voiume 
information  to  calculate  the  weighted 
average.  Different  Crown  dues  apply  for 
integrated  and  nonintegrated 
companies,  with  the  administratively-set 
base  rate  beiog  adjusted  according  to 
pulp  and  paper  and  huxtoer  indices.  Both 
the  integral^  and  iKHiintegrated 
stumpage  rates  are  double-indexed  to 
make  the  rate  especially  sensitive  to 
price  fluctuations  in  the  indices.  Ihe 
base  rate,  however,  was  originally  set  to 
meet  remoue  pxals  of  Ontario  «nd  beats 
no  relation  to  the  market  value  tif 
stumpage. 

An  area  charge  is  a  yearly  charge 
based  on  the  total  area  of  a  tenure 
arrangement.  To  calculate  the  area 
charge  on  die  unharvested  and 
harvested  area  of  all  tenure 
arrangements  for  all  tenure  holders,  we 
allocated  the  area  charge  paid  during 
the  POI  to  the  total  volume  of  timber 
purchased  by  pulpmills  and  sawmills. 

The  bonus  charge  was  calculated  for 
integrated  and  nonintegrated  companies 
from  the  Timber  Scaling  and  Billing 
System.  Ibe  bonus  charge  varies  with 
the  harvest  in  a  given  year,  and  is 
supposed  to  reflet  the  desirability  of  a 
tenure  tract  (e.g,  accessibility). 

It  is  nui  necessary  to  make  any 
adjustments  to  the  integrated  and  , 
nonintegrated  stumpage  rates  because 
licensees  paying  the  integrated  rate  and 
licensees  paying  the  nonintegrated  rate 
diare  die  same  obligations  (such  as  road 
buildn^  mid  silviculture)  on  their 
respective  temne  arrangements. 

Ontario  collects  information  on 
stumpage  througji  two  systems:  the 
Timber  Scaling  and  Billing  System 
(TSBS)  and  throu^  mill  license  returns. 
Ontario  bills  purchasers  of  stumpage 
through  the  TSBS.  The  TSBS  is  on  the 
fiscal  year  and  contains  harvest 
information  on  Crown  land  and  the 
rates  charged  for  stumpage.  Mill  license 
returns  provide  actual  roundwood 
consun^tion  by  mills  and  are  on  the 
calendar  year. 


I 
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Calculation  of  the  Benefit 

To  calculate  the  benefit,  Respondents 
argue  that  the  Department  should  use 
mill  license  return  data,  which  provide 
the  amount  of  timber  used  by  Ontario 
sawmills,  and  then  adjust  that  number 
for  roundwood  for  which  the  integrated 
or  a  competitively-bid  or  salvage  rate 
has  been  paid,  which  would  be  provided 
from  the  TSBS.  Ontario  mill  license 
return  data  are  for  the  calendar  year 
1990,  and  not  the  POL  As  such,  the 
figure  for  the  POl  would  have  to  be 
estimated.  Instead  of  using  estimated 
figures  to  calculate  the  benefit,  as 
Respondents  suggest,  the  Department 
has  used  the  actual  Hgures  for  stumpage 
purchased  by  sawmills  at  the 
nonintegrated  rate  during  the  POL  These 
figures  were  verified  from  the  TSBS. 

To  calculate  the  benefit,  we  have 
deducted  the  per  cubic  meter 
nonintegrated  stumpage  rate  from  the 
per  cubic  meter  integrated  stumpage 
rate  and  multiplied  the  difference  by  the 
volume  of  stumpage  sold  at  the 
nonintegrated  rate  to  sawmills.  The 
calculation  of  the  country-wide  ad 
valorem  subsidy  rate  is  discussed  in  the 
“Country-Wide  Rate  Calculation" 
section  of  this  notice. 

Alberta 

The  Alberta  Forest  Service  provides 
stumpage  under  three  types  of  tenure 
arrangements:  (1)  Forest  Management 
Agreements  (FMAs):  (2)  Timber  Quota 
Certificates  (quotas);  and  (3) 

Commercial  Timber  Permits  (CTPs). 
FMAs  are  provided  to  companies  that 
require  a  long-term  tenure;  as  a  result, 
FMAs  last  20  years  and  are  renewable. 
In  addition  to  paying  stumpage  fees,  or 
“Crown  dues,"'FMA  holders  are 
responsible  for  a  number  of  in-kind 
services  including  construction  and 
maintenance  of  roads,  reforestation  of 
all  areas  harvested,  and  other  forest 
management  obligations  required  by  the 
Forest  Service,  such  as  operational 
planning  and  forest  inventory.  The 
Crown  dues  paid  by  FMA  holders  are 
either  administratively  set  by  the 
Alberta  Forest  Service  in  its  schedule  of 
General  Rates  of  Crown  Dues,  or  they 
are  negotiated  between  the  Forest 
Service  and  the  FMA  holder. 

Quotas  are  also  long-term  tenure 
arrangements.  Quota  holders  obtain  the 
right  to  harvest  a  percentage  of  the 
annual  allowable  cut  established  by  the 
Forest  Service  for  a  particular  forest 
management  unit.  Like  FMA  holders, 
quota  holders  are  responsible  for  road 
construction  and  maintenance, 
reforestation  of  all  areas  harvested,  and 
certain  other  obligations.  While  some 
quotas  are  sold  by  a  competitive  bid,  all 


quota  holders  pay  an  administratively- 
set  stumpage  fee.  Together,  FMA  and 
quota  holders  accounted  for 
approximately  94  percent  of  the 
softwood  sawlog  harvest  on  provincial 
forest  lands  in  fiscal  year  1990/91. 

The  third  form  of  tenure  arrangement, 
CTPs,  provides  for  a  fixed  volume  of 
timber  to  be  harvested  on  a  short-term 
basis,  usually  for  two  to  three  years.  The 
CTP  holder  pays  a  reforestation  levy  to 
the  Alberta  Forest  Service,  which  then 
carries  out  the  majority  of  reforestation 
activities.  The  CTP  holder  is 
responsible,  however,  for  the 
construction  and  maintenance  of  certain 
roads.  While  some  holders  purchase 
CTPs  through  a  competitive  bid,  other 
CTP  holders  pay  an  administratively-set 
stumpage  fee. 

For  purposes  of  the  Preliminary 
Determination,  we  compared  the 
indexed,  negotiated  rate  paid  under 
pulplog  FMAs  to  a  weighted-average 
rate  for  the  remaining  tenure 
arrangements,  which  we  had 
preliminarily  determined  were 
administratively  set.  Based  on  our 
verification  and  on  certain  arguments 
presented  in  case  and  rebuttal  briefs,  we 
have  revised  our  calculation 
methodology  for  purposes  of  this  final 
determination. 

•  FMAs 

We  confirmed  at  verification  that 
under  pulplog  FMAs,  prices  charged  for 
timber  used  in  pulp  production  are 
higher  than  the  prices  charged  for  timber 
used  for  other  types  of  production.  At 
verification,  we  reviewed 
documentation  indicating  that  the 
distinction  between  pulplogs  and 
sawlogs  relates  exclusively  to  their 
ultimate  mill  destination,  and  not  to 
differences  in  qualities  or  other  physical 
properties  of  the  logs. 

In  the  FMAs  for  pulplogs,  the 
stumpage  price  for  pulplogs  is 
negotiated  between  the  tenure  holder 
and  the  Forest  Service.  We  confirmed  at 
our  verification  of  a  pulplog  FMA  holder 
that  the  pulplog  rate  is,  in  fact, 
negotiated,  and  that  the  negotiated  rate 
is  then  indexed.  Under  these  pulplog 
FMAs,  there  is  a  provision  that  the 
negotiated  pulp  price  will  be  adjusted 
annually  according  to  a  price  published 
in  Pulp  &  Paper  Week,  an  independent 
trade  journal. 

The  prices  paid  for  stumpage  other 
than  pulplogs  are  the  rate  of  Crown  dues 
established  in  the  schedule  of  General 
Rate  of  Crown  Dues.  This  stumpage  rate 
is  paid  by  sawlog  FMA  holders  and  by 
pulplog  FMA  holders,  on  those  logs  not 
destined  for  pulpmills.  The  prices  paid 
for  both  pulplogs  and  sawlogs  under 
sawlog  FMAs  are  also  established  by 


the  schedule  of  General  Rates  of  Crown 
Dues.  The  rates  established  by  the 
schedule  are  not  indexed  by  any  market 
price. 

Respondents  argue  that  the 
Department’s  verification  results 
indicate  that  every  clause  in  an  FMA, 
including  the  sawlog  rate,  is  the  result  of 
a  competitive  negotiation.  However,  we 
note  that  the  sawlog  rate  included  in 
every  FMA  is  set  according  to  the 
General  Rates  of  Crown  Dues  and  is  not 
indexed.  Further,  at  verification,  we 
received  no  indication  that  the  separate 
sawlog  provision,  which  is  at  the  same 
rate  in  every  FMA,  is  the  subject  of 
negotiation.  For  these  reasons,  we 
conclude  that  the  price  paid  for  sawlogs 
in  FMAs  is  administratively  set  and, 
therefore,  does  not  represent  a 
nonpreferential  price. 

Because  the  price  paid  by  pulplog 
FMA  holders  for  pulplogs  is  originally 
negotiated  and  subsequently  indexed 
based  on  published  pulp  and  paper 
prices  rather  than  set  administratively, 
we  determine  that  the  pulplog  price  is 
nonpreferential  and,  therefore,  can  be 
used  as  a  benchmark  for  sawlog  prices. 
Because  no  physical  distinction  is  made 
by  Alberta  between  pulplogs  and 
sawlogs  in  selling  stumpage,  we  do  not 
need  to  make  any  adjustments  for 
differences  in  the  grade,  species,  size,  or 
quality  of  the  timber. 

For  these  reasons,  we  determine  that 
stumpage  is  provided  at  preferential 
rates  to  softwood  lumber  producers 
because  the  Government  of  Alberta 
provides  softwood  sawlogs  under  FMAs 
at  a  price  that  is  lower  than  the 
nonpreferential  price  the  government 
charges  to  certain  other  FMA  holders. 

Quotas 

No  quota  holder  can  access  coniferous 
timber  without  having  a  coniferous 
timber  license,  the  rates  for  which  are 
administratively  set,  plus  an  appraisal 
factor.  At  verification  we  determined 
that  some  quota  holders  receive  their 
quotas  through  a  competitive  bid^  while 
other  quotas  were  granted,  for  various 
reasons,  on  an  administratively-set 
basis.  Those  quota  holders  who  bid,  pay 
a  one-time  competitive  bonus  bid  at  the 
time  of  acquiring  the  quota,  which  is 
amortized  over  varying  lengths  of  time. 

We  do  not  consider  all  of  the  quotas 
claimed  by  Alberta  as  competitive  to  be 
bona  fide  competitive  bids.  Alberta 
claims  that  all  quotas  for  which  a 
bidding  process  was  held  are 
“competitive,"  including  those  sold 
originally  as  far  back  as  1966,  or  earlier, 
and  renewed  in  1986  without  additional 
payment.  However,  because  Alberta 
provided  information  on  the  quantities 
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sold  and  amounts  bid  only  for  thqse 
quotas  auctioned  in  1982  and  after,  we 
are  unable  to  evaluate  their  claims 
regarding  whether  the  pre-1982  bids 
were  actually  competitiTe.  Accordingly, 
for  purposes  of  this  final  determination, 
we  have  not  considered  the  quotas  sold 
before  1982  to  be  competitively  sold 
and,  therefore,  noa-pr^erential.  Because 
we  were  unable  to  evaluate  the 
competitiveaess  of  the  quotas  bid  before 
1982,  we  cannot  reach  t^  issue  of 
whether  or  not  quota  sales  oonducted  by 
the  Alberta  Forest  Service  begiiming  in 
1966  through  1982,  and  renewed  in  1986 
without  additional  payment,  constitute 
bona  fide  competitive  bids. 

At  verification,  we  examined  and 
reviewed  several  examples  of 
competitive  bids  conducted  for  quotaa 
In  addition,  we  received  a  document 
listing,  for  quotas  sold  starting  in  1982, 
the  amounts  bid  and  the  annual 
allowable  cut  for  which  the  bid  was 
held.  We  therefore  accept  Alberta’s 
claim  that  at  least  those  quotas  bid  in 
and  after  1982  represent  bona  fide 
competitive  bids,  and  are,  therefore, 
non-preferential. 

In  these  circumstances,  where  a 
government  provides  a  good  at  both  an 
administratively-set  price  and  a 
competitively-bid  price,  we  detennine 
the  administratively-set  price  is 
preferential  to  the  extent  that  it  is  less 
than  the  competitively-bid  price. 

CTPs 

Some  CTP  holders  bid  competitively 
for  their  tenure,  while  others  receive 
their  tenure  on  terms  which  are 
administratively-set  In  our  Preliminary 
Determination,  we  indicated  that 
because  we  lacked  the  necessary 
information,  we  were  unable  to 
determine  the  extent  to  which  CTPs 
were  competitively  bid.  Alberta  had 
previously  indicated,  however,  that  a 
certain  volume  of  CTPs  have  been 
granted  on  an  administratively-set  basis. 
At  verification,  we  examined  and 
reviewed  several  examples  of 
competitive  bids  conducted  for  CTPs.  As 
a  result,  we  determine  that  certain  CTPs 
in  e^ect  during  the  period  of 
investigation  were  in  fact  competitively- 
bid,  and  therefore,  nonpreferentiaL  In 
these  circumstances,  where  a 
government  provides  a  good  at  both  an 
administratively-set  price  and  a 
competitively-bid  price,  we  determine 
that  the  administratively-set  price  is 
preferential  to  the  extent  that  it  is  less 
than  the  competitively-bid  price. 

Calculation  of  the  Benefit 

Respondents  contend  that  contrary  to 
our  Preliminary  Determination,  the 
pulplog  FMA  rate  should  not  be  used  as 


a  benchmark  rate  against  all  other 
tenure  arrangements  because:  (1) 
Si^iificant  forest  management 
responsibilities  are  incurred  by  FMA 
holders,  as  opposed  to  other  tenures, 
thereby  rendering  an  analysis  based  on 
only  one  elmnent  of  the  FMA  invalid;  (2) 
quotas  and  CTPs  cannot  be  considered 
administratively-set  because  they  are 
allocated  according  to  competitive  bid 
in  most  instances;  and  (3)  in  any  case, 
CTPs,  because  they  are  short-term 
tenures,  should  not  be  compared  to 
FMAs  at  all 

Because  we  wrae  able  to  gather 
sufficient  information  at  verification,  we 
have  conducted  a  tenure-by-tenure 
analysis  for  the  purposes  of  the  final 
determination,  ^cause  we  could  make 
comparisons  within  each  tenure,  with 
identical  obligations  being  incurred,  no 
adjustments  for  difiering  ^ligations 
were  necessary.  Based  on  the 
comparisons  detailed  below,  we 
determine  that  stumpage  is  being 
provided  to  lumber  i»oducers  at 
preferential  rates. 

To  calculate  the  benefit  for  FMAs,  we 
multiplied  the  difference  between  the 
negotiated  stumpage  dues  paid  on  a 
cubic  meter  basis  by  FMA  holders  who 
harvest  pulplogs  and  the 
administratively-set  per  cubic  meter 
sawlog  rate  by  the  volume  of  softwood 
sawlogs  harvested. 

For  quotas,  based  on  the  information 
provided  at  verification,  we  calculated 
the  sum  of  the  competitive  quota  bonus 
bids  for  which  we  had  sufticient 
information,  and  the  per  cubic  meter 
stumpage  dues  paid  by  those 
competitive  quota  holders.  We  allocated 
the  bonus  bids  over  the  number  of  years 
for  which  we  had  information,  and 
converted  them  to  a  per  cubic  meter 
amount.  From  this  total,  we  subtracted 
the  per  cubic  meter  stumpage  dues  paid 
by  quota  holders  who  pay  only  the 
administratively-set  rate  for  sawlogs. 
We  then  multiplied  this  difference  by 
the  softwood  sawlog  harvest  volume  for 
quota  hf^ders  who  paid  only  the 
administratively-set  stumpage  rate  to 
arrive  at  the  final  benefit  for  quotas. 

For  CTP  bidders,  we  subtracted  an 
adjusted  amount  paid  for 

administratively-set  CTPs  from  the _ 

amount  paid  for  com])etitively  bid  CTPs. 
We  multiplied  diis  difference  by  the 
softwood  sawlog  volume  harvested 
under  the  administratively-set  CTPs  to 
arrive  at  the  benefit  We  ^en  summed 
each  of  the  individual  benefits 
calculated  for  FMAs,  quotas,  and  CTPs 
to  arrive  at  a  total  benefit 

Respondoits  contend  that  the 
Department  should  base  its  calculation 
of  the  benefits  on  die  amount  of  sawlogs 
going  to  sawmills,  rather  dian  on  the 


volume  of  the  sawlog  harvest.  To 
support  their  position,  they  reitarate 
their  explanaticm  that  “sawlog,”  as  a 
catch-aU  term,  of  imcessity  h^udes  logs 
used  for  purposes  other  than  the 
producticm  of  lumber  in  a  sawmilL  They 
propose  a  methodology  by  which  the 
Department  could  estimate  the  volume 
of  sawlogs  entering  sawmills. 

We  catmot  accept  Respondents' 
proposed  methodology  to  estimate  the 
volume  of  sawlogs  entering  sawaiills.  It 
is  based  on  the  use  of  two  variables,  a 
nominal  volume  to  actual  volume 
conversion  factor,  and  a  logs  to  lumber 
recovery  rate.  The  methodology 
assumes  that  the  nominal  to  actual 
recovery  factor  calculated  for  2x6s  is 
applicaUe  across  all  the  dimensions  of 
lumber.  However,  Respondents  did  not 
justify  why  the  2x6  nominal  to  actual 
recovery  foctor  value  should  be 
considered  as  representative.  Because 
Alberta  xlid  not  provide  an  adequate 
explanation  for  its  use  of  the  2x6  value, 
and  because  the  Department  has  no 
other  information  on  the  record 
regarding  this  issue,  we  did  not  make 
their  proposed  adjustment. 

Although  Respondents  argued  that  in 
calculating  the  subsidy  rate,  the 
Department  should  increase  the  figure  it 
used  for  coproducts/by-products  in  the 
Preliminary  Determination  to  account 
for  firms  which  did  not  participate  in  its 
survey.  Because  attributing  a  value  to 
coproducts  according  to  Respondents’ 
methodology  would  assume  that 
coproducts  are  produced  and  sold  by  the 
non-participating  companies  in  the  same 
ratios  as  those  that  responded  to  the 
survey,  and  because  the  values  reported 
in  the  survey  were  on  an  actual  dollar 
amount  rather  than  on  a  per  cubic  meter 
basis,  we  did  not  adjust  the  verified 
value  of  coproducts  we  used  in  the 
Preliminary  Detennination.  The 
calculation  of  the  country-wide  ad 
valorem  subsidy  rate  is  discussed  in  the 
“Country-Wide  Rate  Calculation" 
section  below, 

Manitoba,  Saskatchewan,  the 
Northwest  Territories,  and  the  Yukon 
Territory 

In  the  Preliminary  Determination,  the 
Department  noted  that,  although  it 
considers  stumpage  in  Manitoba, 
Saskatchewan,  and  the  Territories  to  be 
specifically  provided,  it  did  not  reach 
the  issue  of  preferentiality  because  the 
softwood  lumber  export  volumes  from 
these  jurisdictions  to  the  United  States 
are  so  small  that  even  when  the  hi^test 
potential  subsidy  rates  found  in  the 
record  are  applied  to  them,  the  effect  on 
the  country-wide  rate  would  be  de 
minimis. 
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We  received  a  comment  from 
Respondents  indicating  that  they  agreed 
with  the  Department’s  characterization 
of  the  scale  and  effect  of  potential 
subsidies  from  these  jurisdictions. 
Respondents  then  concluded  that  the 
continued  inclusion  of  these 
jurisdictions  clearly  served  no  purpose, 
and  requested  that  they  be  excluded 
from  the  investigation. 

The  Coalition  contended  that  the 
Department’s  treatment  of  these 
jurisdictions  in  the  Preliminary  , 
Determination  serves  to  encourage 
foreign  governments  to  "subsidize  a 
little  a  lot."  (See  Coalition  Brief  at  11-62.) 
In  addition,  the  Coalition  contends  that 
the  Department  does  not  have  the 
authority  to  ignore  subsidies,  and  that 
the  Department’s  action  was  contrary  to 
its  own  Antidumping  and  Countervailing 
Duties;  De  Minimis  Dumping  Margins 
and  De  Minimis  Subsidies,  52  FR  30660 
(August  17, 1987),  which  indicates  that 
the  countervailing  duty  de  minimis  rule 
applies  only  to  aggregate  net  subsidies, 
not  to  those  programs  that  are  examined 
in  the  calculation  of  the  aggregate  net 
subsidy.  (See  Coalition  Brief  at  11-60- 
61.)  Finally,  the  Coalition  states  that  if 
the  Department  were  to  continue  to 
disregard  the  subsidies  in  these 
jurisdictions,  it  should  at  a  minimum 
remove.the  value  of  lumber  and  co¬ 
products  for  these  jurisdictions  from  the 
denominator. 

The  Department  is  investigating  the 
government  provision  of  stumpage  in 
Canada.  Our  investigation  covers 
exports  of  certain  softwood  lumber 
products  from  Canada.  However, 
stumpage  is  provided  by  different 
jurisdictions  within  Canada.  The  four 
largest  jurisdictions,  Alberta,  British 
Columbia,  Ontario,  and  Quebec  account 
for  over  98  percent  of  exports  and  over 
98  percent  of  total  softwood  lumber 
shipments  in  Canada.  Thus,  an  analysis 
of  these  four  provinces  covers  virtually 
all  exports  to  the  United  States. 

A  full  investigation  of  the  additional 
programs  in  Manitoba,  Saskatchewan, 
and  the  Territories,  which  would  have 
provided  for  only  marginal  incremental 
coverage,  is  unnecessary  and  would 
have  resulted  in  an  inefficient  use  of 
scarce  resources  at  the  expense  of  more 
significant  aspects  of  this  investigation. 
However,  these  provinces  and  territories 
cannot  be  excluded  fix)m  the 
investigation  simply  because  they  are  so 
small.  The  fact  that  their  production  of 
softwood  lumber  products  is  small 
relative  to  that  of  the  other  provinces 
simply  means  that  their  impact  on  the 
country-wide  rate  is  insignificant,  it 
does  not  mean  that  their  production  and 


exports  are  not,  or  should  not  be, 
covered  by  the  investigation. 

Although  the  Coalition  noted  that  the 
Department  referred  to  the  de  minimis 
provision  in  its  regulations  for  the 
Preliminary  Determination,  we  are  not 
relying  on  the  de  minimis  rule  in  the 
final  determination.  Because  the 
calculation  we  conducted  at  the 
Preliminary  Determination 
demonstrated  that  had  an  exhaustive 
preferentiality  analysis  been  performed, 
the  resulting  benefit,  using  even  the 
most  adverse  assumptions,  would  still 
be  insignificant  when  compared  to  the 
total  benefit  calculated  for  the 
remaining  programs.  Moreover,  because 
these  jurisdictions  cooperated  in  the 
investigation,  there  is  no  basis  for  the 
Department  to  apply  adverse 
assumptions  to  them. 

We  therefore  applied  a  zero  rate  in 
our  calculation  for  these  jurisdictions. 
However,  because  this  investigation 
was  on  certain  softwood  lumber 
products  from  Canada  (with  the 
exception  of  the  Maritime  Provinces), 
and  because  Manitoba,  Saskatchewan, 
and  the  Territories  produce  and  export 
to  the  United  States  certain  softwood 
lumber  products,  their  export  values  of 
softwood  lumber  products,  have  been 
included  in  our  calculation  of  the 
coimtry-wide  rate. 

Calculation  of  the  Country- Wide  Rate 
for  Stumpage  Programs 

To  calculate  the  country-wide  rate,  we 
divided  the  benefit  for  each  province’s 
program  by  the  vdlue  of  its  lumber 
shipments  plus  the  value  of  all  by¬ 
product  shipments  produced  during  the 
lumber  production  process.  We  weight 
averaged  each  rate  by  the  province’s 
share  of  exports  to  the  United  States  of 
the  subject  merchandise  to  calculate  a 
rate  of  2.91  percent  ad  valorem. 

Respondents  argue  that  the 
Department,  when  calculating  the 
country-wide  rate,  must  weight  the 
various  provincial  rates  by  lumber 
production.  Further,  Respondents  argue 
that  weighting  by  a  province’s 
percentage  of  exports  to  the  United 
States  of  the  subject  merchandise 
ignores  the  benefit  to  lumber  production 
not  exported. 

It  is  the  Department’s  normal  practice 
to  weight  the  subsidy  by  the  relevant 
share  of  exports  to  the  United  States. 
(See  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review:  Live  Swine  from  Canada,  56  FR 
29224  (June  26, 1991).  If  the  Department 
were  to  weight  by  total  production,  it 
would  not  collect  the  appropriate 
countervailing  duties  on  the  exports  of 
the  subsidized  subject  merchandise  from 
Canada.  Since  duties  are  collected  only 


on  exported  merchandise,  a  duty  that 
does  not  take  into  account  the  relative 
weight  of  the  different  levels  of  exports 
would  not  accurately  capture  the 
subsidies  that  exports  of  softwood 
lumber  products  from  Canada  enjoy. 

Log  Export  Restrictions 

In  the  Preliminary  Determination,  we 
found  that  the  log  export  restrictions  in 
BC  conferred  a  countervailable  benefit. 
We  also  found  that  the  log  export 
restrictions  in  Alberta,  Ontario,  and 
Quebec  did  not  confer  a  benefit.  We 
have  evaluated  all  information  regarding 
these  export  restrictions  submitted  in 
the  context  of  this  investigation  and 
confirm  our  preliminary  finding.  We 
determine  that  only  the  log  export 
restrictions  in  BC  are  countervailable 
and  that  the  log  export  restrictions  in 
Alberta,  Ontario  and  Quebec  do  not 
provide  a  subsidy  to  lumber  producers. 

British  Columbia 

Market  Distortion 

As  discussed  earlier  in  the 
"Preferentiality"  section,  we  have 
established  that  proof  of  market 
distortion  is  not,  as  a  matter  of  law,  a 
prerequisite  to  a  finding  of  a  subsidy. 
Nor  can  market  distortion,  defined  by 
respondents  as  an  increase  in  output  or 
a  decrease  in  price,  be  the  measure  of  a 
subsidy.  Nonetheless,  we  have  relied 
upon  a  supply-and-demand  analysis  for 
purposes  of  the  log  export  restriction 
issue,  because  this  analysis  is  the  only 
method  by  which  we  could  determine 
whether  BC  softwood  lumber 
manufacturers  receive  countervailable 
benefits  as  a  result  of  BC’s  log  export 
restrictions.  To  examine  the  concept  of 
market  distortion,  i.e.,  price  changes, 
within  the  context  of  the  log  export 
restrictions,  it  is  useful  to  summarize 
some  of  our  earlier  analysis. 

According  to  our  reading  of 
Respondents’  arguments,  the  issue  at 
hand  is  whether  the  Department  is 
required  to  show  a  correlation  between 
the  subsidy  and  the  net  economic 
effect  *  on  the  firm,  as  reflected  in  the 
firm’s  output  or  prices.  If  such  an  effect 
can  be  shown,  there  is  the  additional 
issue  of  whether  the  Department  must 
calculate  the  benefit  on  the  basis  of  this 
net  economic  effect.  We  maintain  that 
we  are  not  required  to  show  such  a 
correlation  and  that,  even  if  we  could, 
we  are  not  permitted  to  measure  the 
subsidy  on  the  basis  of  such  a 


*  Throughout  this  discussion,  we  are  using  the 
term  “net  economic  effect"  to  mean  a  change  in 
output  or  price,  which  could  be  achieved  by  a 
change  in  a  firm's  marginal  costs  in  the  short  run,  or 
a  change  in  the  firm's  fixed  costs  in  the  long  run. 
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correlation.  Moreover,  we  maintain  that 
none  of  the  Department’s 
pronouncements  in  the  past  contradicts 
these  assertions.  Despite  Respondents’ 
claims  to  the  contrary,  a  careful  reading ' 
of  Wire  Rod.  supra,,  shows  that  the 
Department  did  not  imply  that  it  was 
required  to  show  conclusively  an 
increase  in  supply  or  a  decrease  in  price 
in  order  to  hnd  a  subsidy,  or  that  it  was 
required  to  measure  the  subsidy  on  the 
basis  of  the  precise  relationship 
between  the  subsidy  and  the 
theoretically  “corresponding”  increase 
in  supply  or  decrease  in  price. 

Based  on  our  analysis  of  the 
legislative  history  to  the  1979  Act,  supra, 
we  conclude  that  Congress  forbade  the 
Department  from  calculating  subsidies 
on  the  basis  of  the  net  economic  effect 
on  the  subsidy  recipient,  except  in 
carefully  prescribed  circumstances  [viz. 
19  U.S.C.  1677(6),  the  “offset”  provision). 
Yet  this  conclusion  does  not  in  any  way 
imply  that  Congress  did  not  recognize 
that  subsidies,  as  a  general  matter,  do 
have  a  net  economic  effect  on  a  hrm.  For 
example,  the  statutory  definition  of 
“domestic  subsidy”  clearly  describes 
examples  of  government  programs  that 
lower  a  producer’s  marginal  costs  [e.g., 
the  provision  of  goods  at  preferential 
rates  or  the  assumption  of  any  costs  of 
manufactme,  as  provided  for  in  19 
U.S.C.  1677(5)(A)).  Therefore,  Congress 
did  not  forbid  the  Department  from 
identifying  coimtervailable  subsidies  on 
the  basis  of  the  effect  of  the  subsidy  on 
the  producer’s  marginal  costs,  and  the 
resulting  effect  on  the  producer’s  output 
or  prices.  Instead,  we  conclude  that 
Congress  forbade  the  Department  from 
measuring  the  subsidy  on  the  basis  of 
the  effect  of  the  subsidy  on  the 
producer’s  marginal  costs,  or  on  the 
basis  of  any  other  net  economic  effect 
on  the  firm.  A  corollary  to  this 
conclusion  is  that  Congress  could  not 
have  intended  that  the  Department  be 
precluded  from  countervailing  a  subsidy 
as  a  matter  of  law,  simply  because  there 
has  been  no  demonstration  of  the  net 
economic  effect  of  the  subsidy  on  the 
firm. 

From  a  practical  perspective. 
Respondents’  thesis  would  push  the 
Department  into  a  complex  causation 
analysis  in  every  case  and  for  every 
type  of  countervailable  subsidy, 
including  all  the  usual  direct  subsidies 
that  the  Department  analyzes.  The 
following  hypothetical  example 
illustrates  this  point.  Suppose  a  widget 
firm  receives  a  $1  million  grant  from  the 
government.  According  to  Respondents’ 
theory,  in  order  to  find  a  subsidy,  the 
Department  would  have  to  show  that 
the  firm  either  increased  its  production 


of  widgets  or  lowered  its  price  of 
widgets.  Yet,  it  would  be  difficult  to 
show  a  causal  link  between  the  grant 
and  the  additional  number  of  widgets 
produced  or  the  exact  amount  by  which 
the  price  of  widgets  decreased.  Absent 
such  a  conclusive  showing,  according  to 
Respondents'  argument,  the  Department 
would  be  compelled  to  find  the  grant  not 
countervailable.  As  another  example,  if 
the  widget  producer  received  a  tax 
break.  Respondents’  thesis  would 
arguably  mean  that  the  Department 
would  have  to  determine  the  amount  of 
the  decreased  tax  that  was  passed 
through  to  the  consumer  in  the  form  of 
lower  prices.  If  the  Department  could 
not  prove  any  pass-through,  according  to 
Respondents’  Aeory,  it  would  be  forced 
to  find  the  tax  break  not 
countervailable. 

Yet  few  would  argue,  given  the 
statute,  legislative  history,  the 
Department’s  regulations,  and  its 
longstanding  practice,  that  either  the 
grant  or  the  tax  break  is  not  a  subsidy. 
Further,  there  is  little  doubt  that  the 
Department  would  be  justified  in  finding 
both  to  be  countervailable  if  given 
exclusively  to  this  firm  or  a  limited 
number  of  firms  or  industries. 

In  conclusion,  while  we  determine 
that  the  Department  is  precluded  firom 
measuring  benefits  on  the  basis  of  the 
net  economic  effect  on  the  subsidy 
recipient  (whether  defined  in  terms  of 
market  distortion,  an  increase  in  output, 
a  decrease  in  price,  or  a  change  in 
marginal  or  fixed  costs),  the  Department 
is  not  precluded  from  identifying  and 
analyzing  a  subsidy  in  terms  of  market 
distortion  [i.e.,  marginal  cost  and  price 
changes). 

This  discussion  is  of  equal  relevance 
to  both  stumpage  and  log  export 
restrictions.  The  preferential  provision 
of  stumpage  lowers  a  firm’s  marginal 
costs  by  decreasing  the  price  of  the 
major  raw  material  input  used  in  the 
production  of  liunber.  Likewise,  and  as 
discussed  in  greater  detail  below,  leg 
export  restrictions  in  British  Columbia 
also  lower  the  lumber  producer’s 
marginal  costs  by  decreasing  the  price 
of  the  same  raw  material  input. 

Although  in  the  first  instance,  the  effect 
on  the  producer’s  marginal  costs  can  be 
shown  through  a  normal  comparison  of 
preferential  prices  to  a  competitive 
benchmark  price,  in  the  second  instance, 
the  effect  on  the  firm’s  marginal  costs 
can  only  be  shown  through  a  market 
distortion  analysis  [i.e.,  supply-and- 
demand).  However,  our  calculation  of 
the  amount  of  the  benefit  from  the  log 
export  restrictions  is  in  no  way  related 
to  the  net  economic  effect,  or  change  in 
marginal  costs,  or  increase  in  output,  or 
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decrease  in  price,  experienced  by 
individual  lumber  producers  as  a  result 
of  the  restrictions.  Nor  does  the 
calculation  in  any  way  attempt  to 
measure  the  subsidy  on  the  basis  of  the 
precise  causal  link  between  the  efiect  of 
the  log  export  restrictions  and  the 
actual,  observed  incidence  of  increased 
output,  or  decreased  prices,  of  lumber 
producers.  Even  if  the  Department  had 
considered  attempting  to  calculate  the 
subsidy  in  this  way,  it  would  have  been 
legally  precluded  fiom  doing  so. 

Having  defined  what  the  benefit  of  the 
BC  log  export  restrictions  is  on  lumber 
producers,  the  Department  is  statutorily 
required  only  to  show  that  the  BC 
government  program  falls  within  the 
ambit  of  the  countervailing  duty  law.  To 
make  this  showing,  the  Department  must 
demonstrate  that  the  government 
program  in  question  constitutes  a 
“domestic  subsidy”  within  the  meaning 
of  the  Act,  determine  that  any  benefit 
received  is  specifically  provided,  and 
calculate  the  benefit. 

As  shown  below,  we  have  concluded 
that  the  BC  log  export  restrictions 
constitute  a  “domestic  subsidy”  within 
the  meaning  of  the  Act.  Furthermore,  we 
determine  that  the  restrictions,  Which 
provide  a  measurable  benefit,  are  de 
jure  specific.  To  calculate  the  benefit, 
we  have  employed  a  methodology  that 
is  consistent  with  that  used  for  other 
types  of  programs:  we  have  calculated 
what  the  domestic  BC  price  of  logs 
would  have  been  absent  the  restrictions 
and  made  all  appropriate  adjustments  to 
that  price  in  order  to  ensure  a  fair, 
apples-to-apples  comparison  with  the 
current  domestic  BC  log  price.  We 
multiplied  the  differential  by  the  total 
sawlog  volume  consumed  by  lumber 
producers  in  the  affected  areas  of  British 
Columbia  and  allocated  the  benefit  over 
the  total  lumber  production  in  those 
areas. 

Legal  Requirements 
Countervailable  Government  Programs 

Citing  to,  inter  alia,  the  Act, 
legislative  history,  and  administrative 
precedent,  as  well  as  to  the  GATT,  the 
GATT  Subsidies  Code,  and  the  U.S.- 
Canada  Free-Trade  Agreement  (FTA), 
Respondents  contend  that  the  export 
restrictions  covering  logs  imposed  by 
the  provinces  of  BC,  Ontario,  Alberta, 
and  Quebec  do  not  constitute 
countervailable  subsidies  as  a  matter  of 
law.  The  Coalition,  on  the  other  hand, 
contends  that  these  export  restrictions 
are  countervailable,  advancing  the 
position  that  any  foreign  government 
action  (1)  which  is  “specific”  within  the 
meaning  of  the  Act,  and  (2)  which 
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producei  a  measurable  effect  on  prices 
of  outputs  or  inputs,  constitutes  a 
countervailable  domestic  subsidy.  The 
Coalition  also  contends  that  the 
Department  erred  in  the  Preliminary 
Determination  by  not  finding  the  export 
restrictions  impoeed  by  the  Provinces  of 
Chitario,  Albeiia,  and  Quebec  to  be 
countervailable. 

For  the  reasons  set  forth  below,  the 
Department  reaffirms  the  Preliminary 
Determination  with  respect  to  the  log 
export  restriction  issue.  Specifically,  the 
Department  determines  that  the  export 
restrictions  maintained  by  the  Province 
of  BC  constitute  a  coimtervailable 
domestic  subsidy,  but  that  the  export 
restrictions  imposed  by  the  other 
provinces  do  not  confer  countervailable 
benefits  upon  Canadian  manufacturers 
or  exporters.* 

Before  the  Department  had  issued  its 
final  determination  in  Leather,  the  long¬ 
standing  and  consistent  administrative 
practice  of  both  the  U.S.  Department  of 
Treasury  (Treasury),  the  previous 
administrator  of  the  U.S.  countervailing 
duty  law,  and  the  Department  was  that 
border  measures,  sudi  as  export 
restrictions,  generally  did  not  constitute 
countervailable  subsidies  as  a  matter  of 
law.^°  Administrative  agencies, 
however,  are  authorized  to  depart  from 
a  long-standing  and  consistent 
practice — provided  that  they  (1)  offer  a 
reasonable  and  rational  explanation  for 
doing  so,  and  (2)  demonstrate  that  the 
new  practice  is  not  inconsistent  with  the 
applicable  statute.*^ 


*  Because  our  analysis  demonstrates  that  the 
export  restrictions  maintained  by  the  other 
provinces  do  not  confer  any  countervailable 
benefita,  our  legal  analysis  is  limited  to  the  BC  log 
export  restrictiona.  (For  a  discussion  of  our  analysis 
with  respect  to  the  export  restrictions  maintained 
by  the  other  provinces,  see  below.) 

**  See.  ftg..  Litharge  from  Mexico,  87  Tteas.  Dea 
142  (1967)  (export  tax  imposed  upon  maior  input  of 
finished  product  under  investigation  not 
countervailable);  Anhydrous  and  Aqua  Ammonia 
from  Mexico.  48  FR  28,522, 28,524-28^25  (1983) 
(export  tax  on  input  not  countervailable  because 
"not  provided  to  a  specific  enterprise.''  no  evidence 
that  "government  caused  the  domestic  price  of  the 
input  *  *  *  to  drop  through  the  use  of  the  export 
tax,"  and  “proposition  that  such  government  action 
necessarily  confers  bounties  or  grants  is  untenable 
on  its  face,  and  unsupported  by  the  Act  and  its 
legislative  history.");  Non-Rubber  Footwear  bom 
Argentina.  48  FR  9,922  (19M)  (sane);  Galvanized 
Steel  Sheet  from  Austria,  48  FR  8,657  (1984) 
(import  restrictions  perse  not  countervailable 
pursuant  to  U.S.  law).  One  notable  exception  to  diis 
general  proposition  is  the  excessive  rebate  of  an 
indirect  tax.  which  is  perse  countervailable 
pursuant  to  the  Tariff  Act  and  the  GATT  Subsidies 
Code.  See  19  U.S.C  1677(5)(A)(i);  GATT  Subsidies 
Code.  Illustrative  list.  Item  (g). 

'  *  See  Secretary  of  Agriculture  v.  1A5..  347  U.S. 
645, 653  (1954);  Alhambra  Foundry^.  US,  865 
F.Supp.  1252  (Ct  Int’L  Trade  196^;  Kiitchell  Energy 
Carp.  v.  FERC,  580  F.2d  763, 786  (5th  Cir.  1878),  cert 
denied,  456  U.S.  974  (1982);  KatunitA  v.  Donovan. 
599  F.  Sapp.  886  fCIT  1984).  This  proposition  follows 


This  principle  applies  widi  particular 
force  and  effect  where,  as  here,  the 
statute  does  not  define  the  terms  at 
issue — namely,  “subsidy**  and  “boimty 
or  grant."  See  id.  The  U.S.  Supreme 
Co^  has  held  that  an  agency  has  wide 
latitude  to  define  such  statutory  terms 
so  long  as  its  construction  is  reasonable 
within  the  meaning  of  the  applicable 
statute  and  is  supported  by  substantial 
evidence.  (See  K  Mart  Carp.,  v.  Cartier 
Inc.,  et  al,  488  U.S.  281,  286  (1988);  PPG. 
at  1568.) 

After  a  careful  re-exaraination  of  the 
relevant  statutory  language,  legislative 
history,  and  judicial  decisions,  as  well 
as  the  underlying  purpose  of  the  U.S. 
countervailing  duty  law,**  the 
Department  concludes  that,  had 
Congress  ever  squarely  addressed  the 
question  of  wheffier  export  restrictions 
fall  within  the  ambit  of  the  U.S. 
countervailing  duty  law.  Congress 
would  have  answered  this  question  in 
the  affirmative.  This  conclusion, 
moreover,  is  consistent  with  the  GATT 
and  the  GATT  Subsidies  Code. 

Based  upon  this  analysis,  the 
Department  further  concludes  that  the 
pre-Leather  administrative 
determinations  finding  border  measures 
in  general  to  be  perse 
noncountervailable  pursuant  to  U.S.  law 
were  wrongly  decided  as  contrary  to 
Congressional  intent.**  Therefore,  the 
Department  declines  to  follow  these 
determinations  and,  instead,  is  following 
its  recent  determination  in  Leather. 

In  Leather,  the  Department 
determined  that  an  embargo  imposed  on 
the  export  of  raw  hides,  the  primary 
input  used  in  the  manufacture  of  the 
finished  product  under  investigation 
[i.e.,  leather),  constituted  a 
coimtervailable  domestic  subsidy.  The 
rationale  underlying  that  determination 
was  that  (1)  the  embargo  on  raw  hides 
“appliefdj  only  to  [raw]  cattle  hides. 


from  the  well-established  tenet  that  there  is  no  rule 
of  administrative  stare  decisis.  See  NLRB  v.  /. 
Weingarten.  Inc..  420  U.S.  151  (1975). 

*•  The  purpose  of  the  U.S.  countervailing  duty 
law  is  to  offset  any  countervailable  benefits 
conferred  upon  foreign  manufacturers  or  exporters 
by  their  governments.  Zenith  Radio  Corp.  v.  United 
States,  437  U.S.  443. 456  (1978). 

**  We  also  emphasize  that  the  pre-Leather 
determinations  employ  tautological  reasoning;  these 
determinations  assume  as  a  premise  the  very 
conclusion  they  are  seeking  to  prove— that  is, 
border  measures  in  generaL  including  export 
restrictions,  perse  are  not  countervailable  pursuant 
to  US.  law.  See,  eg.  Galvanized  Sheet  from 
Australia,  48  FR  8,658  (“the  absurdity  of  such  a 
propoaitiem  [ie,  that  border  measures  are 
countervailable]  is  self-evident  and  necessarily 
beyond  the  intent  of  the  Congress  in  enacting  die 
eVD  law.")  (emphasis  added);  Anhydrous  and  Aqua 
Ammonia  from' Mexico,  48  FR  28,525  ("The 
proposition  that  such  govenunental  actions 
necessarily  confer  bounties  or  grants  is  untenable 
on  its  face  *  *  *")  (emphasis  added). 


which  are  sold  primarily,  if  not 
exclusively  to  leather  taimers  [and, 
therefore,]  *  *  *  [was]  limited  to  a 
specific  industry,**  and  (2)  the  export 
embargo  “caused  hide  prices  to  be  lower 
than  they  would  have  been  absent  the 
embargo'*  and,  thereby,  enabled  the 
leather  tanners  to  sell  the  finished 
product,  leather,  at  a  lower  price.  55  FR 
at  40,213-214  ("the  embargo  had  a  direct 
and  discernible  effect  on  hide  prices  in 
Argentina”)  (emphasis  added). 

In  following  Leather  in  the  current 
countervailing  duty  investigation 
involving  softwood  lumber  from 
Canada,  the  Department  acknowledges 
that  the  U.S.  Customs  Court  correctly 
overturned  Treasury’s  determination  in 
Litharge  fiom  Mexico — a  determination 
in  which  the  agency  had  found  that  a 
Mexican  export-tax  scheme,  which  had 
the  effect  of  reducing  the  price  of  the 
major  input  of  the  finished  product 
under  investigation,  did  not  constitute  a 
countervailable  subsidy.  See  Hammond 
Lead  Products,  Inc.  v.  United  States,  306 
F.  Supp.  460  (Cust.  Ct.  1969),  rev’d  on 
procedural  grounds,  440  F.2d  1024 
(C.C.P~A.  1971),  cert,  denied.  404  U.S. 
1005  (1971)  (Hammond  Lead).  Although, 
the  U.S.  Court  of  Customs  and  Patent 
Appeals  (CCPA)  reversed  the  lower 
court’s  decision  on  jurisdictional 
groimds,  holding  that  the  statute  in 
existence  at  the  time  precluded 
challenges  to  negative  countervailing 
duty  determinations,  440  FJZd  at  1024, 
this  reversal,  contrary  to  Respondents’ 
contention,  did  not  "nullif[y]’’  the 
Customs  Court’s  ruling.** 

This  conclusion  follows  from  the  well- 
settled  rule  “that  a  judgment  of  reversal 
is  not  necessarily  an  adjudication  by  the 
appellate  court  of  any  other  than  the 
questions  in  terms  discussed  and 
decided.’’  Mutual  Life  Insurance  Co.  v. 
Hill,  193  U.S.  551,  553-654  (1904).  More 
important,  in  legislatively  overturning 
the  CCPA’s  jurisdictional  ruling  in 
Hammond  Lead  by  providing  U.S. 
petitioners  with  the  right  to  challenge 
negative  final  countervailing  duty 
determinations  in  the  Trade  Act  of 
1974,**  Congress  did  not  either  approve 
or  disapprove  the  Customs  Cowt’s 
decision  on  the  merits.** 


Government  of  Canada  Memorandum 
Concerning  The  Non-Countervailability  Of 
Canadian  Log  Export  Regulations  9  (bto.  2. 1992). 

>*  See  Pub.  L  93-6ia  88  SUt  1978,  2041  (1975),  as 
codified  at  19  U.S.C.  1516;  see  also  HR.  15794, 92d 
Cong.,  2d  Sess.  section  (e)  (1972). 

**  See  HR.  15794, 82d  Cong.,  2d  Sess.  section  (e) 
(1972);  S.  Rep.  No.  3864, 92d  Cong.,  2d  Sess.  section 
(e)  (1972):  118  Cong.  Rec.  23.883  (1972)  (statement  of 
sponsor  Rep.  Fulton);  118  Cong.  Rec.  29,686  (1972) 
(statement  of  Sen.  Fannin,  introducing  a  bill  to 
overturn  the  procedural  ruling  in  Hammond  Lead). 
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Rather,  Congress  addressed  only  the 
procedural  jurisdictional  question  and 
refrained  from  confronting  the 
substantive  question  of  whether  the 
Mexican  export  tax  regime  in  Hammond 
Lead  constituted  a  coimtervailable 
subsidy  pursuant  to  U.S.  law.  See  id. 
Congress’s  actions  concerning  the 
substantive  issue  are  nothing  more  than, 
in  the  words  of  the  Federal  Circuit  in 
Smith-Corona  Group  v.  United  States. 

"a  legislative  ‘no  comment.’  ”  713  F.2d 
1568, 1576  (Fed.  Cir.  1983)  (where 
Congress  did  not  provide  clear  guidance 
on  the  meaning  of  the  phrase 
"circiunstance  of  sale”).  Hence,  any 
attempt  to  divine  Congress's  intent 
concerning  the  substantive  issue 
presented  here  from  the  Hammond  Lead 
controversy  is  highly  questionable. 

Because  Congress  never  has  squarely 
addressed  the  question  of  whether 
export  restrictions  may  constitute  a 
countervailable  subsidy  within  the 
meaning  of  the  U.S.  countervailing  duty 
law,  our  task  is  “to  discern  dispositive 
legislative  intent  by  ‘projecting  as  well 
as  it  could  how  the  legislative  would 
have  dealt  with  the  concrete  situation  if 
it  had  spoken.’  ”  Georgetown  Steel,  801 
F.2d  at  1314  quoting  Asahi  Chemical 
Industry  Co.  Ltd.  v.  United  States,  543  F. 
Supp.  1261,  4  err  120, 124  (1982)) 

(quoting  District  of  Columbia  v. 

Orleans,  406  F.2d  957,  958  (D.C.  Cir. 
1968)).  In  other  words,  we  must 
determine  whether,  had  Congress 
directly  confronted  this  question  when 
enacting  or  amending  the  U.S. 
countervailing  law,  it  would  have 
applied  the  countervailing  duty  law  as  a 
matter  of  law  to  border  measures,  such 
as  the  export  restrictions  at  issue. 

To  make  this  determination  in  this 
investigation,  we  must  ascertain 
whether  BC  export  restrictions  confer  a 
countervailable  benefit  or  subsidy  upon 
BC  manufacturers  of  softwood  lumber 
within  the  meaning  of  the  U.S. 
countervailing  law.  United  States  v. 
Zenith  Radio  Corp.,  562  F.2d  1209 
(C.C.P.A.  1977),  off ’d  sub  nom..  Zenith 
Radio  Corp.  v.  United  States,  437  U.S. 

443  (1978).  To  resolve  this  question,  we 
must  undertake  a  two-tier  inquiry:  (1) 
Whether  these  export  restrictions 
provide  a  benefit  to  such  manufacturers; 
and,  if  so,  (2)  whether  the  BC 
Government  provides  the  benefit  to  a 
“specific”  group  of  industries  (see 
Proposed  Regulations.) 

The  logical  starting  point  of  our 
analysis  is  the  statutory  language. 

United  States  v.  Esso  Standard  Oil  Co., 
42  CCPA 144, 151  C.A.D.  587  (1955).  At 
the  outset,  we  emphasize  that  there  is  no 
single,  universally  accepted  definition  of 
the  term  “subsidy”  in  U.S.  law. 


Nonetheless,  it  is  well  settled  that  not 
all  foreign  government  actions  that 
confer  a  benefit  to  particular  products  or 
industries  constitute  actionable 
subsidies  pursuant  to  the  Act.  Zenith, 

562  F.2d  at  1209,  aff  ’d,  437  U.S.  at  443.  In 
other  words,  there  is  a  distinction 
between  what  a  layperson  might  regard 
as  a  subsidy  and  a  subsidy  which  is 
countervailable  pursuant  to  U.S.  law. 

Both  the  Act  and  the  GATT  provide 
examples  of  foreign  government  actions 
that  can  be  considered  subsidies.  The 
Illustrative  List  of  Export  Subsidies  of 
the  GATT  Subsidies  Code,  incorporated 
by  reference  into  U.S.  law,  provides  a 
nonexhaustive  list  of  countervailable 
export  subsidies.  19  U.S.C. 

§  1677(5)(A)(i).  Similarly,  the  U.S. 
countervailing  duty  law  provides  a  non¬ 
exhaustive  list  of  countervailable 
domestic  subsidies.  19  U.S.C. 
1677(5)(A)(ii)(I)-(IV). 

Because  the  BC  log  export  restrictions 
affect  BC  users  of  logs  and  are  not 
contingent  upon  exportation  or  export 
performance,  these  restrictions  cannot 
constitute  an  export  subsidy  within  the 
meaning  of  the  Act.  See  19  U.S.C. 
1677(5)(A)(i).  Rather,  these  restrictions 
affect  the  production  of  all  softwood 
lumber,  whether  sold  in  the  BC  domestic 
market  or  export  markets,  and, 
therefore,  fall  within  the  purview  of  the 
domestic  subsidy  provisions.  See  19 
U.S.C.  1677(5)(A)(ii).  Accordingly,  the 
Department  must  undertake  its  analysis 
pursuant  to  section  771(5)(A)  of  the  Act. 

Section  771(5)(A)  provides  in  relevant 
part: 

(A)  In  General. — ^The  term  “subsidy”  has 
the  same  meaning  as  the  term  “bounty  or 
grant”  as  that  term  is  used  in  section  303  (of 
the  Act],*''  and  includes,  but  is  not  limited  to, 
the  following; 

***** 

(ii)  The  following  domestic  subsidies,  if 
provided  or  required  by  government  action  to 
a  specific  enterprise  or  industry,  or  group  of 
enterprises  or  industries,  whether  publicly  or 
privately  owned  and  whether  paid  or 
bestowed  directly  or  indirectly  on  the 
manufacture,  production  or  export  of  any 
class  or  kind  of  merchandise: 

(I)  The  provision  of  capital,  loans  or  loan 
guarantees  on  terms  inconsistent  with 
commercial  considerations. 

(II)  The  provision  of  goods  or  services  at 
preferential  rates. 

(III)  The  grant  of  funds  or  forgiveness  of 
debt  to  cover  operating  losses  sustained  by  a 
specific  industry. 


**  Section  303  of  the  Act,  19  U.S.C.  1303,  was  the 
exclusive  U.S.  countervailing  duty  law  before 
passage  of  the  Trade  Agreements  Act  of  1979. 
Section  303  continues  to  apply  today  to  imports 
from,  inter  alia,  nearly  every  coimtry  that  has  not 
signed  the  GATT  Subsidies  Code. 


(IV)  The  assumption  of  any  costs  or 
expenses  of  manufacture,  production  or 
distribution. 

19  U.S.C.  1677(5)(A)(1991)  (emphasis 
added). 

Section  303  of  the  Act,  in  turn,  refers  to  the 
term  “bounty  or  grant”  in  the  following 
manner 

[WJhenever  any  country  •  *  *  shall  pay  or 
bestow,  directly  or  indirectly,  any  bounty  or 
grant  upon  the  manufacture  or  production  or 
export  of  any  article  or  merchandise 
produced  in  such  coimtry,  then  upon  the 
importation  of  such  article  or  merchandise 
into  the  United  States,  there  shall  be  levied 
and  paid,  in  all  such  cases,  in  addition  to  any 
duties  otherwise  imposed,  a  duty  equal  to  the 
net  amount  of  such  bounty  or  grant  *  *  *  . 

19  U.S.C.  1303  (1991)  (emphasis  added). 

Althouqh  the  Act  does  not  define  the 
operative  terms  “subsidy”  and  “bounty 
or  grant,”  the  legislative  history  of  the 
Trade  Agreements  Act  of  1979 
demonstrates  that  Congress  intended  to 
incorporate  into  the  definition  of  a 
“subsidy”  under  section  771(5)(A)  the 
administrative  and  judicial  precedents 
construing  the  term  “bounty  or  grant” 
under  section  303.  See  S.  Rep.  No.  249, 
96th  Cong.,  1st  Sess.  84  (1979)  (“The 
definition  of  ’subsidy’  is  intended  to 
clarify  that  the  term  has  the  same 
meaning  which  administrative  practice 
and  the  courts  have  ascribed  to  the  term 
‘bounty  or  grant’  under  section  303  of  the 
Tariff  Act  of  1930,  unless  that  practice 
or  interpretation  is  inconsistent  with  the 
bill.”]  (emphasis  added). 

As  discussed  above,  the  Customs 
Court  overturned  Treasury’s 
determination  in  Litharge — a 
determination  in  which  the  agency  had 
refused  to  countervail  a  Mexican  export- 
tax  scheme  that  had  the  effect  of 
reducing  the  price  of  the  major  input 
product  {i.e.,  refined  lead)  used  in  the 
manufacture  of  the  final  product  under 
investigation  [Le.,  Litharge).  Hammond 
Lead,  supra.  Although  the  CCPA 
reversed  the  Customs  Court’s  decision 
on  purely  procedural  grounds,  supra,  the 
United  States  Congress  legislatively 
overturned  the  CCPA’s  procedural  ruling 
when  passing  the  Trade  Act  of  1974. 

In  reporting  out  of  committee  an 
amended  bill  designed  to  overturn  the 


Although  the  House-Senate  conferees  accepted 
the  amended  bill,  the  “bill  was  not  brought  to  a  vote 
in  the  House  as  an  accommodation  to  the  Secretary 
of  the  Treasury,  with  the  understanding  that  the 
matter  would  be  given  attention  in  the  context  of 
trade  legislation  in  the  next  Congress."  ASC 
Industries.  Inc.  v.  United  States,  467  F.  Supp.  1200, 
1229  (Gust.  Ct.  1979)  (citing  H.R.  Rep.  92-1583. 92d 
Cong..  2d  Sess.  (1972);  S.  Rep.  92-1298. 92d  Cong.,  2d 
Sess.  (1972);  118  Cong.  Rec.  37.098  (1972)).  “While 
the  Executive  Branch's  trade  legislation  proposal  of 
April  1973  contained  no  provision  for  judicial 
review  of  negative  countervailing  duty 
determinations.  Congress  provided  one  in  the  Trade 

Continued 
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CCPA’s  procedural  ruling  in  Hammond 
Lead,  the  Senate  Finance  Committee 
stated  in  pertinent  peui: 

The  Coounittee  believes  that  American 
producers  as  well  as  importers  should  be 
permitted  to  have  the  ri^t  to  judicial  review 
in  countervailing  duty  cases  as  a  matter  of 
basic  equity  and  fairness,  and  as  a  means  to 
secure  administration  of  the  law  in  keeping 
with  the  intent  of  Congees  reflected  in  the 
broad,  explicit  and  mandatory  terms  [i.e„ 
“bounty  orgrant”\  used  in  section  303. 

S.  Rep.  Na  92-1221. 92d  Cong^  2d  Sess.  8 
(1972)  (emphasis  added). 

The  CQ’A  echoed  essentially  the  same 
view  in  Zenith  when  discussing  the 
parameters  of  the  statutory  terms  “bounty  or 
grant”: 

Congress’  intent  to  provide  a  wide  latitude 
within  which  the  [Secretary]  may  determine 
the  existence  or  ncnexistence  of  a  bounty  or 
^ant  is  clear  from  the  statute  itself,  and  from 
the  congressional  refusal  to  define  the  words 
‘bounty,’  [or]  ’grant’  *  *  *  in  the  statute  or 
anywhere  else,  for  almost  80  years. 

562  F.2d  at  1216,  aff’d,  437  U.S.  at  443. 

Shortly  after  the  Zenith  decision — ^in 
fact,  only  three  months  before  Congress 
had  issued  the  House  and  Senate 
Reports  to  accompany  the  Trade 
A^ements  Act  of  1979  and  nine 
months  before  the  effective  date  of  the 
1979  statute — the  Customs  Court 
overturned  another  negative 
countervailing  duty  determination 
issued  by  Treasury.  ASG  Industries,  Inc. 
V.  United  States,  467  F.  Supp.  1200  (Cust. 
Ct.  1979).  In  concluding  that  regional 
development  programs  administered  by 
the  Government  of  Italy,  including,  inter 
alia,  investment  grants  and  low-interest 
rate  financing,  constituted 
countervailable  subsidies,  the  Customs 
Court  declared  in  relevant  part: 

Unquestionably,  the  effect  of  these 
programs  has  been  to  reduce  [the 
respondent's]  cost  of  producing  float  glass. 
And  whether  the  reduction  in  cost  is 
occasioned  by  direct  cash  payments,  or  by  an^ 
act  of  government  reducing  labor  cost,  capital 
cost,  or  the  cost  of  any  other  factor  of 
production  is  of  no  consequence.  For  if  a 
benefit  or  advantage  is  received  in 
connection  with  the  production  of  the 
merchandise,  that  benefit  or  advantage  is  a 
bounty  or  grant  on  producHon.  And  to  the 
extent  that  such  bountied  [sic]  merchandise 
is  exported  to  the  United  States,  it  comes 
squarely  within  our  countervailing  duty 
law — section  303. 

467  F.  Supp.  at  1213  (emphasis  supplied  in 
original). 

This  historical  background 
demonstrates  that,  by  the  time  Congress 
was  drafting  the  subsidy  provisions  of 
the  Trade  Agreements  Act  of  1979,  (1) 
Congress  itself  already  had  ascribed  a 
somewhat  broad  meaning  to  the 


Act  of  1974."  Id.  (dting  HJL  Rep.  9S-S71,  B3d  Cong. 
1st  Sess.  76  (1973);  &  Rep.  93-1296, 93d  Cai^  2d 
Sees.  183  (1974)). 


Statutory  terms  “bounty  or  grant.’*  (2) 
the  Customs  Court  had  struck  down  one 
Treasury  determination  that  refused  to 
countervail  an  export-tax  scheme,  and 
(3)  the  same  court  had  concluded  that 
foreign  government  programs  that 
indirectly  reduce  a  foreign 
manufacturer’s  production  costs 
constitute  countervailable  subsidies. 

A  reasonable  reading  of  this  historical 
background,  in  conjunction  with  the 
legislative  history  of  the  1979  trade 
legislation,  further  demonstrates  that 
Congress  intended  to  incorporate  these 
principles  into  the  term  “domestic 
subsid[y],”  as  appearing  in  section 
771(5){A)(ii)  of  Ae  Act  See  H.R.  No.  96- 
317,  96th  Cong.,  1st  Sess.  (1979)  (“In 
deciding  whether  any  other  practice  is  a 
[domestic]  subsidy,  the  standard 
remains  that  presently  used  with  regard 
to  a  ‘bounty  or  grant’  under  section 
303.’’). 

Therefore,  contrary  to  Respondents’ 
fundamental  contention.  Congress  did 
not  intend  to  constrict  the  de^ition  of 
the  term  “domestic  subsid[y]”  by 
codifying  the  four  illustrative  examples 
of  domestic  subsidies  [e.g.,  direct  or 
indirect  provision  of  goods  or  services  at 
preferential  rates),  as  set  forth  in 
section  771(A)(5){ii).  The  House  Report 
to  the  1979  legislation  cannot  be  any 
more  explicit  in  this  regard: 

The  Committee  does  not  intend  for  this  to 
be  a  comprehensive,  exclusive  enumeration 
of  domestic  practices  which  will  be 
considered  subsidies.  It  is  a  minimum  list,  an 
identification,  for  purposes  of  clarification,  of 
those  practices  which  are  definitely 
subsidies. 

Id.  (emphasis  added).*** 

Accordingly,  that  a  domestic  practice 
is  not  expressly  described  in  the 
statutory  list  of  illustrative  examples  of 
domestic  subsidies  does  not  entail  that 
the  foreign  government  practice  is  not 
coimtervailable;  indeed,  the  statute  does 
not  even  purport  to  provide  an 
exhaustive  list.  Furthermore,  the 
Department  routinely  countervails 
certain  domestic  practices  that  are  not 
included  on  the  list,  such  as  domestic 
grants  and  domestic  tax  subsidies.  See 
e.g..  Proposed  Regulations,  at  23,366, 


The  other  three  examples  include  (1)  the  direct 
or  indirect  provision  of  capital  loans,  or  loan 
guarantees  on  terms  inconsistent  with  commercial 
considerations,  (2)  the  direct  or  indirect  grant  of 
funds  or  forgiveness  of  debt  to  cover  operating 
losses  sustained  by  a  specific  industry,  and  (3)  the 
direct  or  indirect  assuii^ion  of  any  costs  or 
expenses  of  manufacture,  production,  or 
distribution.  See  19  U.S.C.  1677(5)(A)(ii)(I].  (Ill),  (IV). 

The  Senate  Report  contains  nmilar  language: 
The  reference  to  specific  subsidies  in  the 
definition  is  not  all  inclusive,  but  rather  is 
illustrative  of  practices  which  are  subsidies  within 
the  meaning  of  the  word  as  used  in  the  bill 
S.  Rep.  96-249, 9eth  Cong..  1st  Sees.  (1979). 


23,380, 23,382;  Carbon  Steel  Wire  Rod 
From  Spain.  51  FR  36,579  (Oct.  14, 1986) 
(“The  grants  were  provided  to  the  firms 
in  the  Basque  region  *  *  *’’);  Industrial 
Phosphoric  Acid  From  Israel,  52  FR 
25,447  (July  7. 1987)  (domestic  grants): 
Stainless  Steel  Cooking  Ware  frmn 
Korea.  51  FR  42,867  (Nov.  26, 1988) 
(“[e]xemption  from  acquisition  tax  on 
pur^ase  of  land,  buildings,  and  capital 
equipment  for  firms  establishing 
factories  in  rural  areas  *  *  *.’’). 

The  historical  background  provided 
above,  in  combination  with  the  relevant 
legislative  history  and  the  statutory 
language,  can  also  reinforce  the 
conclusion  that  Congress  intended  that 
the  Department  treat  foreign  government 
schemes  that  have  even  an  indirect 
effect  upon  a  manufacturer’s  production 
costs  as  a  “domestic  subsid[y]."  In  this 
regard,  the  legislative  history  provides 
that  when  the  Department  is 
contemplating  any  expansion  of  the 
illustrative  list  of  domestic  subsidies, 
that  expansion  must  be  “consistent  with 
the  basic  definition”  of  a  domestic 
subsidy  contained  in  the  list.  S.  Rep.  No. 
249,  96th  Cong.,  1st  Sess.  85  (1979). 

In  other  words,  “to  the  extent  [that] 
the  [four  illustrative]  enumerations  [of  a 
domestic  subsidy]  under  this  provision 
might  provide  a  basis  for  expeuiding  the 
present  standard,”  such  expansion  of 
the  list  must  be  “consistent  with  the 
underlying  principles  implicit  in  these 
enumerations,”  and  only  “then  [can]  the 
standard  *  *  *  be  so  altered.”  H.R.  Rep. 
No.  317,  96th  Cong.  1st  Sess.  74  (1979). 
These  Congressional  statements  are 
nothing  more  than  an  express  directive 
that,  when  the  Department  interprets  the 
U.S.  countervaiUng  law,  the  agency  must 
apply  the  well-established  maxim  of 
statutory  construction  of  ejusdem 
generis. 

This  maxim  of  statutory  construction 
provides  that  where  general  words,  or 
terms  of  a  statute  precede  specific  terms 
or  phrases  in  a  statute,  the  “general 
words  are  construed  to  embrace  only 
objects  similar  in  nature  to  those  objects 
enumerated  by  the  *  *  *  specific 
words.”  Sutherland  Statutory 
Construction.  §  47.17  (5th  ed.  1992). 
Application  of  this  maxim  to  the  general 
terms  “subsidy”  and  “bounty  or  grant,’* 
when  combined  with  the  Congressional, 
directives  set  forth  above,  demands  the 
conclusion  that,  in  order  for  a  domestic 
practice  not  expressly  identified  in  the 
statute  to  be  countervailable,  the 
practice  in  question  must  be  similar  in 
nature  to,  or  like,  the  four  illustrative 
categories  of  domestic  subsidies.  See  id. 

These  four  categories  of  illustrative 
coimtervailable  domestic  subsidies 
share  certain  common  characteristics: 
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direct  transfer  of  tangible 
resources  with  a  tangible  value  from  a 
foreign  government  to  a  particular 
beneficiary  or  recipient  {e.g.,  direct 
proOTsion  of  capital):  the  indirect 
bestowal  of  tangible  resources  with  a 
measurable  value  from  a  foreign 
government  to  a  mnpient  {e^g.,  indirect 
provision  of  goods  or  services  at 
preferential  ralosl,  and  (3)  die  indirect 
bestowal  of  intangible  but,  nonetheless, 
measurable  benefits  from  a  government 
to  a  specified  class  of  recipients  [e.g., 
indirect  assumption  of  any  production 
costs). 

fly  considering  the  indirect  provision 
of  goods  or  services  at  preferMtial  rates, 
as  well  as  the  indirect  assumption  of 
production  costs,  to  constitute  a 
“domestic  subsid^y],”  the  United  States 
Congress  unambiguously  intended  that 
the  general  sta  tutory  term  '“domestic 
subsidXy]”  include  other  indirect 
government  schemes  that  are  similar  to, 
or  like,  these  two  illustrative 
examples — ^that  is,  programs  the  indirect 
effect  of  which  is  to  feduce  a  foreign 
manufacturer  s  production  costs,  ^us, 
Congress  was  concerned  not  so  much 
with  the  manner  [i.e..  direct  or  indirect) 
by  which  a  foreign  recipient  obtained  a 
benefit,  but  with  the  substance  of  the 
benefit  .(v/z.,  that,  by  the  end  of  the  day, 
the  recipient,  in  fact,  had  procured  a 
cognizable  and  measurable  benent).^^ 

A  passage  from  the  Customs  Court’s 
deciaion  in  Hammond  Lead .  supports 
this  conclusion.  Quoting  the  Court  of 
Appeals  in  Nicholas  &•  Co.  v.  United 
States,  the  Customs  Court  explained  in 
Hammond  Lead: 

There  is  nothing  obscure,  abstruse 
mystic, or  even  ambiguous  about  ithe  term 
“grant”  or  “bounty”)  which  has  been,  as  to 
the  particular  words,  a  part  of  all  our  tariff 
acts  from  1897  to  and  inchidmg  the  present 
act.  Its  plain,  explicit,  and  imequivocal 
purpose  is;  Whenever  a  foreign  power  or 
dependency  or  any  political  subdivision  of  a 
government  shall  give  any  aid  or  advantage 
to  exporters  of  goods  imported  into  this 
country  therefrom  whereby  they  may  be  sold 


For  this  reason,  the  Department  has 
countervailed  indirect  benefits  or  subsuiieB  on  a 
variety  of  occasions.  See,  e.g..  Final  Determination 
and  Countervailing  Duty  Olden  Certain  Steel 
Products  from  the  Federal  Republic  of  Cennai^,  47 
FR  39,353  (Seplem'oer  7, 19B2)liiidirect  domestic 
subsidies  potentially  oountervailable);  Final 
AfTirmative  Countervailing  Dufy  Determination:  Oil 
CountryTubuIar  Goods  finm  Korea.  49  FR  46,776 
(November  28, 1964]  (indirect  government 
intervention  in  the  commeeoial  -bankmgeystein 
countervailabie:  pocd  of  loans  available  So 
manufacturer  that  otherwise  would  aet  have  been 
available  in  absence  of  government  intervention); 
Final  Affirmative  Countervailing  Duty 
Determinations  on  Stainless  Steel  Sheet.  Strip, and 
Plate  from  the  United  Kingdom,  46  FR  19,0S2.(April 
27, 1963]  (subsidies  used  to  close  redundant 
facilities  or  to  purchase  idle  assets  constitute 
indirect  countervailabie  benefits). 


for  iew  to  oompetition  with  our  domesfic 
goods,  to  lhat  extent  :by  this  paragraph  the 
duties  ff  xed  in  -the  sch^ule  ^  the  act  are 
increased,  it  was  a  reauH  Congreas  was 
seeking  to  eqaalize  regardless  of  whatever 
name  or  in  whatever  manner  or  form  or  for 
whatever  purpose  it  was  done. 

306  F.  Supp.  at  467-68  {quoting?  C5t.  Cust. 
Appls.  37. 106-107  (1916),  or^if.  Z49U.S.  Bt  249 
(emphasis  supplied  in  origma)}). 

Because  BC  does  not  mainUln  direct 
control  over  the  log  prices  through  the 
imposition  of  its  export  restrictions,  the 
Department  determines  that  the  BC 
export-restriction  scheme  constitutes 
indirect,  rather  than  direct,  government 
action.  Nonetheless,  this  indirect 
scheme,  as  demonstrated  below,  has  the 
effect  of  reducing  the  production  costs  of 
BC  softwood  lumber  manufacturers. 

Based  upon  the  maxim  of  ejusdem 
generis,  incombinahon  with  the  express 
Congressional  directives  in  the 
legislative  history,  BC’s  export 
restrictions  covering  logs  are  similar  to, 
or  like,  the  illustrative  examples  and, 
therefore,  fall  within  the  ambit  of  the 
statutory  term '“domestic  sidiBidjyJ.’'  In 
fact,  the  net  result  of  the  BC  logoxport 
restrictions  is  no  different  in  substance 
from  what  it  would  be  if  BC  simply  had 
granted  these  manufacturers  a  refund 
upon  sale.  Furthermore,  nothing  in  the 
legislative  history  suggests  that 
Congress  intended  to  support  the 
narrow  interpretation -of  a  “domestic 
subsid[y]“  espoused  by  Respondents. 

Accordingly,  we  disagree  with  the 
Respondents' -contention  that,  because 
BC,  according  to  Respondents,  has  not 
made  some  kind  of  “finandal 
contribution”  or  foregone  some 
government  revenue,  the  BC  export 
restrictions  are  not  countervail^e. 
First,  such  a  construction  of  the 
statutory  scheme  conflicts  with  the 
maxim  of  ejusdem  generis.  Second, 
Respondents’  interpretation 
impermissibly  reads  out  of  the  statute 
the  term  “indirectly’’  and  the  phrase 
“but  not  limited  to,”  as  appearing  in 
section  77l(S){A)  of  the  Ai^  Third, 
because,  as  eigplained  more  fully  below, 
neither  Ae  GATT  nor  the  GATT 
Subsidies  Code  per  se  requires  a 
showing  of  government  financial 
conteibtttion  to  trigger  the  imposition  of 
countervailiqg  duties,  it  follows  that  the 
U.S.  countervailing  duty  law  does  not 
require  such  a  showing  either. 


**  SaePotMMuni'Chloride  from  Spain,  48 FR 
36.424-26. (tM4)*(‘'Wbye  there  ia  no  diract  outlay  of 
govemment  funda,  the  faeaefiU  conferred  on  the 
companiea  are  the  result  of  a  government-mandated 
program  to-promote  exports.”).  Furthermore,  to 
determine-arheihera  program  ia  eountervailahle.tfae 
Departasant-examuiea  die  beaefit  tcthe  reofyieiit 
and  not  the  cost  to  the  donor.  See  Certain  Textile 
MiU  Prodttctatrom  Mexico:  Final  results  of 


Having  estefbHshed  that  the  BC  export 
restrictions  -can  be  considered  a 
“dtHnesttcsubsidly)”  practice  within  die 
meaning  of  the  Act,  our  next  task  is  to 
determine  whether  there  is  a  proidmate 
causal  relationship -or  correlation  (/.«., 
regression  analysis)  between  die  ^ 
export  restrictions  and  the  domestic 
price  of  flC  logs.  See  Hammond  Lead, 

306  F.  Supp.  at  470.  fii -other  words,  we 
must  ascertain  whether  these 
restrictions  have  a  “direct  and 
discernible  effect"  within  the  meaning  of 
Leather  *■  upon  the  price  of  flC  logs.  55 
FR  at  40,213. 

In  particular,  the  Margolick  and  Uhler 
study  **  submitted  on  the  record 
demonstrates  that  the  BC  log  export 
restrictions  have  a  "“direct  and 
discemable  effect”  upon  the  domestic 
price  of  BC  logs.*®  By  reducing  the 
demand  for  BC  logs  that  otherwise 
would  exist  in  the  absence  of  the  BC 
export  restrictions,  the  BC  border 
measures  have  the  efffect  of  reducing  the 
price  of  logs  sold  in  the  BC  domestic 
maricet.** 

Even  the  BC  Select  Standing 
Committee  on  Forests  and  La^shas 
acknowledged  that^‘<(l]he  reduced 
overall  demand  for  logs  residting  from 
arbitrarily  restricting  log  exports 
provides  the  domestic  processing  sector 
with  a  lower  log  price/’  (See  ‘Torest 


Countervailing  Duty  AthniniatraUve  Jleview,  64  FR 
36341.36843(1969). 

**  The  atandacd  that  we  used  in  Leather — the 
“direct  and  discemtble  effect"  standard — attempted 
to  determine  whether  the  border  measure  in  that 
case,  an  export  embargo,  had  a  direct  effect  on  the 
price  of  the  input  product,  raw  hides,  even  though 
we  recognized  that  the  effect  upon  the  processed 
product  under  investigalion  was  indirect.  65  FR  at 
40213-'Z14.  -Mere  precisely,  we  sought  to  determine 
whether  there  was  «  oorrelaticm  through  the  uae  of 
circumstantial  evidence  between  the  export 
embargo  and  changes  to  raw  hide  prices,  td  To 
measure  the  benefit  in  Leather,  we  compared 
Argentine  hide  prices  over  a  penod  of 
approximately  30  yean  in  relation  to  a  benchnerh 
based  upon  U.S.  piioes  over  the  same  period,  hi  We 
determiaad.  bas^  upon  probability  theory  and 
correlation  analysis,  that  domestic  prices  for  hides 
were  directly  linked  to  the  hide  emtorgo;  we 
analyzed  hide  prices  during  periods  m  which  the 
embssgo  was.  and  was  not  in  effect.  Id. 

**  Matgolick-snd  Uhler,  The  Economic  linpact  of 
Removing  "Log  Export  Restrictions  in  British 
Columbia  (April  1MB)  ^argolick). 

**  See  also.  H.  Ke^iler,  Commodify  Expert  Tanes 
as  a  Means  of  Promoting  International  Processing 
Industries — A  General  Equilibrium  Model,  in'). 
Weinblatt,  ed..  The  Econ^ics  of  Export 
Restrictions  B6  (1965):  cf.  Galvanized  Steel  From 
AustraHa.  49FR  at  8,658  (“*  ■*  *  H  may  be  true  in  an 
abstract  economic  sense  that  such  import 
restrictions,  in  lessening  competition  in  the 
domestic  marketplace,  do  provide  some  benefits  of 
at  least  a  temporary  nature  to  the  domestic 
producers  of  the  product  *  *  *”)  (emphasis 
supplied).  For  a  discussion  and  explanation  dl 
Maigoiit^  see  infra. 

**  For  a  discussion  and  explanation  oTMargohek. 
see  infra. 
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Act-Part  12  (Log  Exports)  and  the 
Vancouver  Log  Market,”  Second  Report 
of  the  British  Columbia  Select  Standing 
Committee  on  Forests  and  Lands.  4th 
Sess.,  34th  Pari.,  Legislative  Assembly  of 
British  Columbia  15  (1991).)  Therefore, 
because  logs  constitute  the  major  input 
of  softwood  lumber,  BC  softwood 
lumber  manufacturers  enjoy  a  beneHt  in 
the  form  of  lower  input  or  production 
costs.  See  id. 

Respondents  contend  that  the 
Department’s  “direct  and  discernible 
effect”  analysis  is  flawed.  Specitically, 
Respondents  contend  that  this  analysis 
is  not  based  upon  any  empirical 
evidence  or  data  that  conclusively 
proves  that,  “but  for”  the  BC  export 
restrictions,  there  would  be  no,  or  only  a 
slight,  difference  between  export  prices 
and  BC  domestic  prices. 

Respondents’  contention,  if  accepted, 
would  preclude  the  Department  from 
ever  Hnding  a  “direct  and  discernible 
effect”  in  any  case.  Contrary  to 
Respondents’  characterization  of  the 
issue,  no  social  science  study,  including 
econometric  studies,  can  prove 
conclusively  that  one  factor  or  variable 
is  the  sole  “cause”  of  another  factor  or 
variable.  See  generally  Lapin,  Statistics 
For  Modem  Business  Decisions  95-148, 
311-396  (3d  ed.  1982).  Rather,  social 
science  studies  are  based  upon 
probability  theory  or  correlation 
analysis  [i.e.,  regression  analysis);  the 
stronger  or  higher  the  ccrvelation,  the 
more  likely  or  probable  that  one  factor 
or  variable  is  the  “cause”  of  the  other. 

Id. 

The  Margolick  study  is  precisely 
grounded  upon  this  generally  accepted 
social  science  method  of  analysis.  Based 
upon  this  study,  we  determine  that  there 
is  a  relatively  high  or  strong  correlation 
between  the  BC  log  export  restraints 
and  the  significant  price  differential 
between  exported  and  domestically 
consumed  logs.  Stated  otherwise,  it  is 
highly  probable  that  the  BC  export 
restrictions  are  primarily  responsible 
for,  or  a  “cause”  of,  this  price 
differential.^’  Signihcantly, 

Respondents  have  failed  to  place  on  the 
record  any  probative  evidence  of  their 
own  that  reasonably  explains  why  this 
price  gap  exists  in  the  first  place. 


The  analysis  here  is  entirely  consistent  with 
that  of  Leather.  There,  the  Department's  relied  upon 
circumstantial  evidence  to  show  that  there  was  a 
correlation  between  the  Argentine  export  embargo 
and  changes  in  the  price  of  raw  hides.  55  FR  at 
40.213-214.  Similar  to  our  approach  here,  we  did  not 
have  or  use  any  empirical  data  in  Leather  that 
conclusively  proved  that  the  Argentine  embargo 
was.  in  Respondents'  words,  the  "but  for"  cause  of 
raw  hide  price  changes.  In  contrast  to  our  approach 
here,  we  did  not  use  econometric  studies  in  Leather. 
Id. 


The  major  flaw  that  Respondents  Hnd 
with  the  Margolick  study  is  that  it  is 
based  upon  aggregate  data.  In  making 
this  attack.  Respondents  ignore  the 
reason  why  Margolick  based  his  study 
upon  aggregate  data:  to  avoid  studying 
separately  several  different  markets  for 
a  relatively  large  number  of  species  and 
grades  of  timber.  See  Margolick  at  6. 

Such  an  approach  is  sufficiently 
reasonable  to  satisfy  the  substantial 
evidence  requirement  pursuant  to  the 
Act. 

Respondents  also  contend  that,  based 
upon  the  unique  facts  of  this  case,  the 
Department  cannot  satisfy  the  “direct 
and  discernible”  standard.  This 
contention  follows  from  the  fact  that,  in 
contrast  to  Leather,  where  the  Argentine 
embargo  was  in  place  intermittently,  the 
BC  export  restraints  have  been  in  place 
continuously  since  1906.  We  find  this 
line  of  argumentation  to  be 
unpersuasive,  because  it  produces  an 
absurd  result — namely,  if  a  foreign 
government  subsidizes  continuously,  it 
may  be  immune  from  countervailing 
duty  liability;  if,  however,  that  same 
government  subsidizes  intermittently,  it 
may  be  subject  to  such  liability. 

Having  established  that  the  BC  log 
export  restraints  can  be  considered  a 
“domestic  subsidjyj”  practice  within  the 
meaning  of  the  Act,  and  having 
established  that  such  restraints  have  a 
“direct  and  discernible  effect”  upon  the 
BC  domestic  price  of  logs  and,  thereby, 
confer  a  benefit  upon  BC  softwood 
liunber  manufacturers,  we  now  must 
determine  whether  this  benefit  is 
“specific”  within  the  meaning  of  the  Act. 
See  PPG,  at  1568  (Fed.  Cir.  1991) 
(domestic  subsidies  that  provide 
benefits  countervailable  only  if  provided 
to  “specific”  class  of  recipients). 

Specificity  Test 

To  make  this  determination,  we  must 
ascertain  whether  BC  provided  this 
domestic  benefit  “to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries”  within  the 
meaning  of  the  Act.  19  U.S.C. 
1677(5)(A)(ii).  In  the  Preliminary 
Determination,  we  found  that  BC  log 
export  restrictions  were  “specific”  to  a 
group  of  industries  within  the  meaning 
of  section  701(5)  (A)  and  (B)  of  the  Act. 
Specifically,  we  determined  that  the 
compilation  of  laws  and  regulations 
governing  log  exports  in  BC  de  jure 
conferred  domestic  benefits  upon  the 
primary  timber  processing  industries. 

Respondents  argue  that  because  the 
Department  did  not  separately  analyze 
the  effects  and  the  specificity  of  the  BC 
log  export  restrictions,  the  agency  did 
not  substantiate  its  conclusion  that  the 


BC  log  export  restrictions  are  specific  to 
the  primary  timber  processing 
industries.  First,  although  the 
Department  did  not  undertake  a 
separate  specificity  analysis  for  the  log 
export  issue  in  the  Preliminary 
Determination,  we  now  reaffirm  oiu: 
earlier  finding  that  the  BC  log  export 
restrictions  are  “specific”  to  essentially 
two  industries:  the  solid  wood  products 
industry  and  the  pulp  and  paper 
products  industry. 

Second,  Respondents’  contention  that 
some  other  group  of  industries  (other 
than  those  producing  products  possibly 
made  by  stumpage  holders,  as  discussed 
more  fully  above,)  may  derive  a  benefit 
from  the  BC  log  export  restrictions  is 
unsupported  by  the  facts  of  this  case. 

The  BC  log  export  restrictions,  on  their 
face,  benefit  only  BC  users  of  logs  (i.e., 
the  solid  wood  products  industry  and 
the  pulp  and  paper  products  industry). 
See  Part  12,  section  135, 136,  and  137  of 
the  BC  Forest  Act.  Accordingly,  the 
domestic  benefits  conferred  by  these 
export  restraints  are  de  jure  limited  to  a 
specific  group  of  industries.  See  Leather 
at  40,213  (“The  embargo  applies  only  to 
cattle  hides,  which  are  sold  primarily,  if 
not  exclusively,  to  leather  tanners  [and, 
therefore,]  is  limited  to  a  specific 
industry,”) 

Respondents  also  contend  that  the 
Department  should  take  into  account  the 
differential  impact  that  the  log  export 
regulations  would  have  based  upon 
different  geographical  locations  and  log 
quality.  Ihis  argument  has  no 
persuasive  relationship  to  a 
determination  of  specificity.  If  anything, 
this  argument  would  seem  to  reduce  the 
number  of  users  of  the  program,  making 
the  program  even  more  specific. 

Because  the  BC  log  export  restrictions 
constitute  a  “domestic  subsidjy]”  that, 
as  demonstrated  below,  provides  a 
measurable  benefit  to  “a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries”  within  the 
meaning  of  the  Act,  the  Department 
determines  that  these  export  restrictions 
constitute  a  countervailable  domestic 
subsidy.  See  Hammond  Lead,  306  F. 
Supp.  at  469  (quoting  Nicholas,  7  Ct. 
Cust.  Appls.  at  106  T.D.  36426  (1916)), 
affd,  249  U.S.  at  34. 

GATT  and  GATT  Subsidies  Code 

The  Department’s  determination  that 
the  BC  export  restraints  covering  logs 
constitute  a  countervailable  domestic 
subsidy  pursuant  to  U.S.  law  conforms 
with  the  GATT  and  the  GATT  Subsidies 
Code  as  well.*®  Similar  to  the  Act, 


*•  We  find  Respondents'  FTA  arguments 
unpersuasive.  First,  nothing  in  the  FTA  precludes 

Continued 
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I  neither  the  GATT  nor  the  GATT 

Subsidies  Code  provides  a  universally 
accepted  deOnition  of  the  term 
“subsidy.”  Nonedieless,  aoareful 
reading  of  the  GATT  text  demonstrates 
that  border  measures,  such  as  export 
taxes  or  restrictions,  can  constitute  a 
“subsidy"  within  the  meaning  of  Articles 
VI  or  XVI  of  the  GATT,  as  implemented 
by  the  GATT  Subsidies  Code.  }ust  as  the 
doctrine  of  ejusdem  generis  applies  as 
an  aid  to  interpret  a  US.  statute,  so  this 
doctrine  is  equally  applicable  when 
interpreting  an  international  agreement, 
such  as  the  GATT  or  the  GATT 
Subsidies  Code.  In  this  regard.  Article 
11(3)  of  the  GATT  Subsidies  Code  sets 
forth  a  non-exhaustive  list  of  illustrative 
domestic  subsidies  that  includes,  among 
other  domestic  practices,  fiscal 
incentives.  GATT  Subsidies  Code,  art. 

11,  para.  3. 

The  BC  export  restraints  covering  logs 
are  based  in  part  upon  a  complex  fiscal 
tax  system  [i.e.,  100  percent  export  tax) 
that  taxes  logs  destined  for  the  export 
mcuiiet,  but  exempts  from  the  tax  logs 
sold  in  the  BC  home  market  The  net 
result  of  this  fiscal  regime,  as 
demonstrated  above,  is  a  peu-tial 
reduction  in  the  production  costs  of  the 
BC  softwood  lumber  manufacturers. 

Because  the  BC  export  restraint  is 
based  in  part  upon  a  fiscal  tax  regime, 
this  measure  is  similar  in  nature  or 
analogous  to  one  of  the  illustrative 
examples  of  an  internationally 
recognized  domestic  subsidy.®® 
Application  of  the  maxim  of  ejusdem 
generis^  therefore,  warrants  that  the 
United  States  treat  BC  log  export 
restrictions  as  another  kind  of 
illustrative  “domestic  subsidy”  pursuant 
to  the  GATT  Subsidies  Code, 

That  BC  confers  this  domestic  subsidy 
indirectly  does  not  take  this  practice 
outside  the  purview  of  the  GATT  either. 
Both  Article  VI  of  the  GATT  and  Article 
1  of  fire  GATT  Subsidies  Code  expressly 
provide  that  the  term  “countervailing 
duty”  include  “a  special  duty  levied  for 
the  purpose  of  off-setting  any  bounty  or 


the  Department  from  applying  the  II.S. 
countervailing  duty  law  against  a  countervailable 
program.  FTA.  art.  1902,  para.  X.  U.S.  countervailing 
duty  law  for  FTA  purposes  includes  the 
Department's  interpretation  of  the  “relevant 
statutes,  legislative  history,  regulaUons. 
administrative  practice,  ^including  Leather,]  and 
judicial  precedents.”  Id.  Second,  the  Department's 
determiaation  to  countervcdl  BCs.log  export 
restrictions  does  not  prohibit.BC  from  continuing  to 
implement  and  enforce  these  restrictions;  the 
Department  is  merely  imposing  a  countervailing 
duty  to  offset  the  countervailable  benefit  enjoyed  by 
the  BC  softwood  lumber  prodnoers. 

**  Cf.  Hammond  Lead,  306  P.  Supp  at  470.  rev'd  on 
procedural  grounds,  440  F.2d  at  3024  (complex  fiscal 
regime  that  taxed  input  product  upon  exportation, 
but  exempted  input  from  taxation  when  sold 
domestically,  deemed  cotmtenrailaUej. 


subsidy  bestowed  drsecAy  or  indirectly 
upon  the  manufacture,  production  or 
export  of  any  merchandise  *  *  *." 

GATT  Subsidies  Code,  art  1,  n.  4. 
(emphasis  added). 

Furthermore,  Respondents'  “financial 
contribution”  argument  is  overstated. 
Neither  the  GATT  text  nor  the  GATT 
Subsidies  Code  text  as  currently 
drafted,  per  se  requires  a  signatory 
country  to  make  an  affirmative  showing 
of  “financial  contribution”  before 
finding  a  countervailable  subsidy. 
Although  Respondents  cite  to  Item  f I)  of 
the  Illustrative  List — “(ajny  other  charge 
on  the  public  account" — to  support  their 
“financial  contribution”  theory,  no 
GATT  panel  or  Working  Group  has 
issued  a  decision  or  report  that  reads  a 
“financial  contribution”  requirement 
into  the  GATT  or  the  Subsidies  Code.*® 
Moreover,  die  so-called  “Dunkel  text” 
appears  to  eliminate  any  potential  doubt 
in  this  regard:  If,  as  Respondents 
suggest  'the  GATT  or  the  Subsidies 
Code  currently  contained  such  a  per  se 
requirement,  ften  die  “Dunkel  text" 
would  not  be  attempting  to  perform  die 
redundant  exercise  of  creating  a 
standard  diat  already  was  in  existence. 

Respondents  next  marshal  the 
argument  that  the  Department’s  attempt 
to  countervail  BCs  log  export 
restrictions  is  GATT  illegal,  because 
border  measures,  such  as  export 
restrictions,  fall  within  the  exclusive 
domain  of  the  bilateral  and  multilateral 
consultative  mechanism  of  Article  XI  of 
the  GATT.  Tnis  argument  ignores  the 
express  language  of  Article  VI  of  the 
GATT  and  Article  19fl).  footnote  38.  of 
the  GATT  Subsidies  Code. 

Article  VI,  paragraph  3,  of  the  GATT 
provides  in  relevant  part: 

The  term  “countervailing  duty"  shall  be 
understood  to  mean  a  special  duty  levied  for 
the  purpose  of  offsetting  any  bounty  or 
subsidy  bestowed,  directly  or  indirectly,  upon 
the  manufacture,  production  or  export  of  any 
merchandise. 

GATT,  art.  VI.  para.  3  (emphasis  supplied). 

The  express  terms  of  this  definition  do 
not  in  any  manner  carve  out  an 
exception  for  subsidy  practices 
described  Msewhere  in  the  GATT,  To 
the  contrary,  die  unambiguous  language 
quoted  above  covers  without 


In  fact,  a  1961  Report  on  Subsidies  by  a  Group 
of  GATT  Experts  expressly  recognizes,  contrary  to 
Respondents'  contention,  that  a  subsidy  does  not 
require  a  “financial  contribution"  so  long  as  a 
benefit  is  provided  by  the  foreign  government,  in 
discussing  the  question  Of  levy  and  siritsidy 
schemas,  the  Group  expressly  racognmed  that 
although  such  scfaames  are  not  countervailable 
when  purely  “volaatary,"  such  schemes  are  subject 
to  the  stricUores  of  Articie  XVI  of  the  GATT  whm 
they  are  "dependent  for  their  enforcement  onaoiae 
form  of  govenunent  action.”  Review  Purauantta 
Article  XVLS.  GATT.  9th  Supp.  BISD 192  (1961]. 
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qualification  “any  bounty  or  subsidy 
bestowed,”  tega^ess  of  whether  tl^t 
subsidy  practice  falls  within  the  porview 
of  anoteer  article  of  the  GATT. 

More  importent,  footnote  38  to  Artide 
19,  para^aph  1,  of  the  GATT  Subsidies 
Code  expressly  provides  that  paragraph 
1  of  Artide  19  (i-a,  “No  specific  actioD 
against  a  subsidy  of  another  signatory 
can  be  taken  except  in  accordance  with 
the  provisions  of  the  General 
Agreement,  as  interpreted  by  (the  GATT 
Subsidies  Code]”)  “is  not  intended  te 
preclude  action  under  other  relevant 
provisions  of  the  General  Agreement 
where  appropriate.”  GATT  Subsidies 
Code,  art  19,  para.  1,  n..38.  Thus,  the 
GATT  Subsidies  Code — the  agreement 
that  constitutes  the  agreed 
interpretation  of  Artide  VI  of  the 
GATT — specifically  envisions  that 
signatory  countries  may  invoke  Articles 
VI  and  XVI  of  the  GATT  in  addition  to 
“other  relevant  provisions  of  the 
General  Agreeinent"  to  address  a 
specific  unfair  trade  practice.  Id. 

This  analysis  reinforces  the  general 
GATT  precept  that  the  coverage  of  a 
particular  practice  under  one  GATT 
artide  does  not  necessarily  supplant  or 
preempt  a  proceeding  against  that 
practice  under  another,  equally 
applicable  artide.  See  {^ATT,  arts.  VL 
XVI  (contracting  party  may  invoke 
either  artide  to  remedy  actionable 
subsidy).  In  fact  there  is  only  one 
instance  in  which  the  GATT  drafters 
created  an  exclusive  remedy  for  an 
unfair  trade  practice.  In  this  regard, 
Articie  VL  paragraph  5.  of  the  GATT 
provides: 

No  product  of  the  territory  of  any 
contracting  party  imported  into  the  territoty 
of  another  contracting  party  diall  be  subject 
to  both  anti-dumping  and  countervailing 
duties  to  compensate  for  the  same  situation 
of  dumping  or  export  subsidization. 

GATT,  art  VI.  para.  5. 

This  requirement  demonstrates  tlud 
the  GATT  drafters  knew  how  to  impose 
a  restriction  on  the  availability  df  the 
countervailing  duty  remedy  a^ 
therefore,  could  have  provided  such  a 
restriction  for  measures  covered  by 
Artide  XL  The  Striking  absence  of  such 
a  requirement  in  Artide  XL  coupled 
with  the  existence  of  such  a  requirement 
in  Artide  VL  paragraph  5.  is  additional 
evidence  that  the  GATT  draftors  did  not 
intend  to  limit  the  availability  oi  the 
countervailing  duty  as  a  remedy  when 
Artide  XI  measures  ivece  involved. 

Hence,  contrary  to  Respondents’ 
contentions,  treatii^  exp^  restricfions 
as  a  subsidy  would  not  result  in  Artides 
VI  and  XV9  subsuming  the  entire  GAIT 
or  rendering  Artide  Xi  mere  sttridnsafe. 
If  export  restrictioos  conferred 
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countervailable  beneHts,  then  a 
contracting  party  would  have  the  option 
of  seeking  relief  pursuant  to  either 
Article  VI  of  the  GATT  or  Article  XI,  or 
both.  Article  VI  of  the  GATT  would 
provide  the  legal  mechanism  to  impose 
countervailing  duties  to  offset  the 
countervailable  beneHts  conferred  by 
the  restrictions.  Article  XI,  on  the  other 
hand,  could  result  in  the  other 
contracting  party  having  to  dismantle  its 
export  restrictions. 

If,  however,  the  export  restrictions  in 
question  did  not  confer  countervailable 
beneHts,  then  the  contracting  party 
could  not  impose  any  countervailing 
duties;  the  contracting  party  imder  such 
circumstances  could  seek  relief  only 
pursuant  to  Article  XI  of  the  GATT. 

Such  a  construction  of  the  GATT 
frustrates  not  one  article  of  the 
Agreement,  but  rather  gives  force  and 
effect  to  all  of  its  provisions,  “so  that  no 
part  will  be  inoperative  or  superfluous, 
void,  or  insigniflcant.”  Sutherland  Stat. 
Const.  §  46.06  (4th  ed.  1984). 

Because  the  GATT  specifically 
envisions  that  contracting  parties  may 
invoke  multiple  articles  to  remedy  a 
single  unfair  trade  practice,  there  is  no 
reason  for  creating  a  conflict  between 
Articles  VI  and  XI.  In  fact,  it  is  a  well- 
settled  canon  of  treaty  interpretation  to 
construe  a  treaty  or  an  international 
agreement  to  avoid  such  a  conflict.  See 
Corfu  Channel,  I.C.J,  Reports  (1949)  1, 
23-24,  26  (1949). 

For  the  reasons  set  forth  above,  the 
Department’s  determination  to 
coimtervail  BC’s  log  export  restraints 
pursuant  to  the  U.S.  countervailing  duty 
law  is  consistent  with  the  GATT  and  the 
GATT  Subsidies  Code.  BC’s  export 
restrictions  are  similar  in  nature  to  one 
of  the  Subsidies  Code’s  illustrative 
examples  of  a  domestic  subsidy. 
Furthermore,  that  these  restrictions  fall 
within  the  purview  of  Article  XI  of  the 
GATT  does  not  preclude  the  United 
States  from  countervailing  this  measure 
pursuant  to  Articles  VI  and  XVI  of  the 
GATT,  as  implemented  by  the  GATT 
Subsidies  Code. 

Accordingly,  we  determine,  based 
upon  the  Act,  legislative  history,  prior 
judicial  and  administrative  precedent, 
as  well  as  the  GATT  and  the  GATT 
Subsidies  Code,  that  the  BC  export 
restrictions  covering  logs  constitute  a 
countervailable  domestic  subsidy.  In  so 
doing,  we  decline  to  follow  our  pre- 
Leather  precedent  and,  instead,  embrace 
the  holding  of  Leather.  For  these 
reasons,  we  determine  to  coimtervail  the 
BC  export  restrictions  in  the  amount  of 
the  measurable  benefit  as  calculated 
and  explained  in  a  subsequent 
subsection  of  this  notice. 


Measurement  of  Benefit 
Areas  of  Consideration 

In  order  to  understand  much  of  the 
following  discussion,  as  well  as  the 
calculation,  it  is  important  to  start  with 
a  brief  discussion  of  the  administrative 
geography  of  BC,  as  defined  by  the  BC 
MOF. 

For  administrative  purposes,  the  MOF 
has  divided  the  province  into  two 
principal  areas,  the  administrative  coast 
region  (which  includes  the  Vancouver 
forest  region  plus  the  North  Coast  forest 
district  of  the  Prince  Rupert  forest 
region),  referred  to  in  this  notice  as  the 
coast,  and  the  administrative  interior 
region,  which  we  will  refer  to  as  the 
interior.  During  verification. 

Respondents  described  three  areas 
within  the  interior.  The  first,  the 
tidewater  interior,  refers  to  that  portion 
of  the  interior  with  access  to  tidewater 
ports.  This  area  includes  the  Kispiox, 
North  Kalum,  South  Kalum,  and  Cassiar 
forest  districts  of  the  Prince  Rupert 
forest  region  as  defined  by  the  MOF.®* 
The  second  area  is  the  border  interior, 
which  includes  those  forest  districts 
approximately  within  100  miles  of  the 
U.S.-Canadian  border,  exclusive  of  the 
coast  and  tidewater  interior.  These 
forest  districts  are  Cranbrook, 

Invermere,  Arrow,  Boundary,  and 
Kootenay  in  the  Kamloops  forest  region, 
and  Vernon,  Penticton,  and  Lillooet  in 
the  Nelson  forest  region,  again  as 
defined  by  the  MOF.  The  final  area,  the 
north/central  interior,  is  defined  as  the 
interior  area  less  the  tidewater  interior 
and  the  border  interior. 

In  the  Preliminary  Determination,  the 
Department  stated  that  “(djuring  the 
POI,  52  percent  of  total  exports  were 
from  the  coast  and  48  percent  were  from 
the  interior.”  We  based  these 
percentages  on  information  submitted 
by  Respondents  in  their  questionnaire 
responses. 

At  verification  and  in  their  briefs. 
Respondents  stated  that  99.24  percent  of 
exports  originate  from  the  coast  and  that 
0.76  percent  originate  from  the  interior. 

In  this  instance,  they  dismiss  any 
administrative  mapping  of  the  province 
and  delineate  the  coast  as  the 
administrative  coast  plus  the  tidewater 
interior;  they  define  the  remainder  of  the 
province  as  the  interior.  This 
delineation,  however,  leads  to  confusing 
and  misrepresentative  results  in 


The  harvest  in  the  Cassiar  forest  district  is 
quite  small  relative  to  the  other  forest  districts  in 
the  tidewater  interior,  and  the  majority  of  the 
harvest  in  Cassiar  is  concentrated  in  the  extreme 
southern  portion.  As  was  shown  during  verification, 
only  this  area  in  the  extreme  southern  portion  of 
assiar  is  considered  part  of  the  tidewater  interior 
region. 


Respondents’  analysis  due  to  the 
different  definitions  of  the  coast. 

Rather  than  rely  on  Respondents 
redefinition,  we  have  defined  the 
regional  breakdown  of  the  province 
within  the  framework  of  the  MOFs  own 
administrative  mapping.  We  do  not 
agree  with  Respondents’  new 
delineation  of  the  coast  and  interior 
because  it  is  essentially  an  arbitrary 
reclassification  of  areas  designed  for 
purposes  of  this  investigation.  The  coast 
and  the  interior  are  statutorily  defined 
areas  with  different  appraisal  systems, 
different  scaling  systems,  different 
grading  systems,  different  stumpage 
rates,  different  species  types  and,  as 
Respondents  have  continually  pointed 
out,  different  timber  quality. 

Although  Respondents  claim  that  a 
reclassification  is  necessary  in  order  to 
account  for  the  transportation  costs  in 
the  tidewater  interior  (which  has  coastal 
access),  we  determine  that  export 
transportation  costs  are  not  cause  to 
redefine  administrative  regions.  Export 
transportation  costs  are  an  adjustment 
that  the  Department  has  accounted  for 
in  its  calculation  (see  below). 

Based  on  our  analysis,  we  determine 
that  BC’s  log  export  restrictions 
artificially  depress  the  domestic  log 
prices  on  the  coast  and  in  the  tidewater 
and  border  interior  areas  of  BC.  Based 
on  information  on  the  record  and  as 
described  in  the  following  sections  of 
this  notice,  we  find  that,  absent  these 
restrictions,  tenure  holders  from  these 
areas  would  respond  to  the  demand 
present  in  the  Pacific  Rim  market  for  BC 
logs  by  increasing  the  volume  of  BC  logs 
sold  on  the  Pacific  Rim  market.  The 
result  of  the  increased  exports  would  be 
to  increase  the  current  domestic  log 
prices  in  the  domestic  market  caused  by 
the  restrictions  in  the  first  place. 
However,  we  find  that  the  north/central 
interior  of  BC  would  experience  no  such 
price  efiect.  Because  of  its  geographic 
characteristics  and  the  costs  of 
transporting  logs  from  this  area,  both 
under  current  market  conditions  and 
under  conditions  that  would  prevail 
absent  the  restrictions,  we  determine 
that  the  north/central  interior  would  not 
exhibit  any  significant  level  of  exports 
even  without  the  restrictions.  Therefore, 
the  domestic  price  of  logs  in  the  north/ 
central  interior  would  not  be  subject  to 
the  same  type  of  upward  price  pressure 
if  the  restrictions  were  lifted. 

Export/Domestic  Differential 

While  Respondents  argue  that  any 
difference  between  the  current  export 
and  domestic  prices  is  due  to  differences 
in  quality  and  costs,  the  Department 
agrees  with  the  Coalition’s  assessment 
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that  “[b]y  placing  a  tax  on  the 
differential  between  export  and 
domestic  prices,  British  Columbia 
implicitly  concedes  that,  for  identical 
species  and  grades,  export  prices  are 
higher  than  domestic  prices”  (see 
Coalition  Case  Brief). 

Given  the  minuscule  volume  of  BC 
logs  exported,  under  present  market 
conditions,  BC  is  a  price-taker  in  the 
Pacific  Rim  market  for  logs  (see 
discussion  below).  What  is  taxed  is  the 
differential  between  the  world  market 
price  and  the  domestic  log  price  in  BC. 
Respondents  claim  that  the  differential 
between  the  prices  is  equal  to  thQ  costs 
of  exporting  and  any  species/quality 
differences.  According  to  Respondents, 
when  comparing  identical  speciec  and 
quality,  as  the  province  does  when 
computing  a  tax,  the  differential  it 
calculates  is  due  only  to  export  costs. 
Essentially,  then,  BC  is  claiming  that  it 
taxes  exporters  on  their  export  costs,  an 
assertion  that  is  nonsensical. 

Respondents  have  placed  on  the 
record  a  study  by  Dr.  Kalt  that  uses  the 
change  in  the  fee-in-lieu  of 
manufacturing  in  BC  to  test  whether 
changes  in  the  export  volumes  have 
affected  the  price  for  domestic  logs 
relative  to  the  price  for  export  logs.  Kalt 
uses  a  regression  analysis  purportedly 
to  show  that  the  changes  in  the  export 
volumes  as  a  result  of  changes  in  the  fee 
had  no  effect  on  the  ratio  of  export  to 
domestic  log  prices. 

A  fimdamental  error  in  Kelt’s  analysis 
is  his  misuse  of  the  fee-in-lieu  of 
manufacturing.  During  the  1980s,  this  fee 
was  raised  in  steps  from  15  percent  to 
100  percent.  However,  as  Respondents 
themselves  have  stated,  the  100  percent 
fee  covered  less  than  35  percent  of  the 
logs  exported  from  BC  during  the  POL 
Blanket  exemptions  under  various 
orders-in-council  (OICs),  along  the  Mid- 
and  North  Coast,  bear  a  maximum  fee- 
in-lieu  of  manufacturing  of  15  percent, 
not  100  percent.  These  exports 
accounted  for  more  than  65  percent  of 
the  log  exports  from  BC  during  the  POI, 
as  was  shown  during  verification.  Kalt, 
however,  assumed  that  all  of  the  exports 
were  subject  to  the  100  percent  fee,  an 
incorrect  assumption.  Since  Kalt  did  not 
apply  the  fee-in-lieu  of  manufacturing 
correctly  in  his  analysis,  his  study  is 
invalid. 

Furthermore,  the  Kalt  analysis 
implicitly  assumes  that  the  change  in  the 
fee-in-lieu  of  manufacturing  policy 
would  have  an  impact  on  the  export 
price  of  logs  from  BC.  That  is,  explaining 
the  export/domestic  log  price  ratio  using 
the  change  in  the  fee-in-lieu  of 
manufacturing  policy  assumes  a  causal 
relationship  between  export  log  price 
and  the  change  in  the  fee  policy.  Given 


the  very  small  volume  of  BC  logs  on  the. 
export  market  (owing  to  the  very 
effective  export  restrictions),  BC,  under 
present  conditions,  is  a  price-taker  in 
the  Pacific  Rim  market  for  export  logs 
(/.e,  it  is  highly  improbable  that  the 
current  tiny  volume  of  BC  exports  could 
have  any  significant  effect  on  Pacific 
Rim  log  market  prices).  As  such,  even 
assuming  arguendo  that  the  change  in 
the  fee  policy  in  BC  did  not  cause  a 
change  in  the  domestic/export 
differential  one  way  or  the  other,  such  a 
conclusion  says  nothing  about  the 
potential  effect  of  the  lifting  of  BC’s 
restrictions  in  toto.  Therefore,  Kalt’s 
thesis  cannot  prove  or  disprove  the 
Department’s  contention  that  the  lifting 
of  the  BC  restrictions,  in  toto,  would 
have  a  significant  efiect  on  the  BC 
domestic  price  of  logs. 

Respondents  have  also  placed  on  the 
record  a  study  by  Dr.  Finan.  The 
objective  of  this  study  is  to  evaluate 
whether  there  was  a  causal  relationship 
between  BC  log  exports  and  the 
differential  between  export  log  prices 
and  BC  domestic  log  prices.  Finan 
claims  that  the  Department  has 
incorrectly  theorized  that,  as  export 
levels  rise  (or  the  ratio  of  export  to 
domestic  sales  increases),  the 
differential  between  export  prices  and 
domestic  prices  should  decrease.  His 
study  uses  a  regression  analysis  to 
demonstrate  a  lack  of  evidence  to 
support  the  Department’s  hypothesis. 
Finan  concludes  that  no  such  causal 
relationship  exists. 

We  agree  with  Finan’s  hypothesis  that 
there  is  a  correlation  relationship 
between  the  volume  of  BC’s  log  exports 
and  BC  domestic  log  prices.  However, 
we  disagree  that  Finan  has  disproved 
such  a  causal  relationship.  Finan  bases 
his  conclusion  on  a  showing  that 
minuscule  changes  in  the  current  level  of 
log  exports  have  no  significant  effect  on 
the  differential  between  BC  domestic 
and  export  prices.  As  noted  above,  this 
conclusion  is  unfounded,  given  the 
current  tiny  volume  of  export  sales  in 
comparison  with  the  high  Pacific  Rim  log 
demand.  BC,  under  present  market 
conditions,  holds  no  sway  over  Pacific 
Rim  log  prices.  Additionally,  while  Kalt 
applied  the  fee-in-lieu  of  manufacturing 
incorrectly,  Finan  completely 
disregarded  it,  taking  no  account  of  the 
possibility  that  the  fee  might  have  had  a 
significant  impact  on  the  incentive  to 
export  and,  therefore,  on  export 
volumes.  Given  the  weaknesses,  we 
conclude  that  Finan’s  study  falls  short  of 
disproving  a  causal  relationship 
between  export  volumes  and  domestic 
prices. 


Benefit  on  the  Coast  and  ’Tidewater 
Interior 

Respondents  allege  that  BC’s  log 
export  restrictions  do  not  distort  the 
market  and,  therefore,  do  not  confer  a 
benefit  on  the  province’s  lumber 
producers,  either  on  the  coast  or  in  the 
interior.  Respondents  maintain  that  the 
coast  and  the  tidewater  interior  are 
differentiated  from  the  border  and 
north /central  interior  of  the  province 
and  the  other  provinces  in  Canada  by 
their  access  to  tidewater  ports  and  the 
distortions  introduced  by  Japanese  and 
U.S.  trade  policies.  On  the  coast  and  in 
the  tidewater  interior.  Respondents 
assert  that  the  log  export  restrictions 
merely  serve  to  offset  the  distortive 
effects  of  Japanese  and  U.S.  trade 
policies.  By  counteracting  these  policies. 
Respondents  claim  that  the  restrictions 
allow  for  the  same  allocation  of 
resources  that  would  prevail  in  an 
undistorted  market,  i.e.,  a  market  absent 
Japanese  and  U.S.  trade  distortive 
policies.®*  Therefore,  Respondents 
assert  that,  in  order  to  determine 
whether  the  log  export  restrictions 
actually  distort  the  market  and  lead  to  a 
misallocation  of  resources,  the 
Department  must  net  out  the  distortive 
effects  of  the  Japanese  and  U.S.  policies, 
rather  than  hold  them  constant  as  the 
Department  did  in  the  Preliminary 
Determination. 

Respondents’  arguments  with  respect 
to  the  trade  distortive  effects  of 
Japanese  trade  policies,  and  U.S.  trade 
distortive  activities  for  that  matter,  are 
relevant  only  to  the  extent  that  world 
market  conditions  may  have  been 
different  in  1983,  the  year  in  which 
Margolick  based  his  study,  and  1990,  the 
POI.  Kalt  implicitly  recognizes  this 
potential  measurement  problem  in 
stating  that  one  of  the  reasons  the 
Margolick  study  cannot  be  used  is  that 
U.S.  restrictions  on  log  exports  have 
increased  since  1983.  To  accoimt  for  this 
possibility,  we  have  relied  on  the 
Newport  submission,  which  uses  1990 
pricing  data  to  update  the  Margolick 
study. 

Margolick  relied  on  U.S.  export  prices 
as  the  Pacific  Rim  log  market  price 


**  We  note  that,  on  the  one  hand.  Respondent* 
have  argued  that  there  really  is  no  price  differential 
between  export  and  domestic  logs,  that  any 
apparent  di^erential  is  due  to  export  costs  and 
species/quality  differences.  On  the  other  hand,  they 
imply  that  there  is  a  price  differential  because  the 
government  has  stepped  in  to  control  the  market 
This  is  done  by  restricting  exports  which  then 
depresses  the  domestic  price.  Consequently, 
Respondents  admit  that  the  domestic  prices  would 
rise  absent  the  restrictions,  given  the  current  market 
conditions,  and  that  a  price  differential  actually 
exists  between  the  export  price  and  the  depressed 
domestic  price. 
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became  the  United  States  suppEes  die 
overwhelming  majority  of  softwpod  logs 
to  that  market  That  the  United  States 
maintains  its  own  export  restrictions,  or 
that  Japan  has  high  import  barriers  to 
lomber  products,  does  not  make  die  U.S. 
export  price  any  less  the  appropriate 
P&cific  Rim  tog  matket  price.  It  may  not 
be  die  perfect^  competitive  price  that 
would  exist  in  a  perfect^  competitive 
world  with  no  national  boundaries  or 
national  trade  policies,  but,  during  the 
PCH,  it  was  the  market  price  diat 
reflected  world  market  conditions  at 
that  time,  induding  Japanese  trade 
barriers  and  U.S.  trade  potides.  In  fact, 
as  a  Padfic  Rhn  maricet  price,  it  is 
supposed  to  reflect  these  conditions;  if  it 
did  not,  it  would  be  distorted. 

The  countervailing  duty  law  is  aimed 
at  particular  government  programs  that 
provide  subsidies  to  specific  industries. 
Our  analysis  and  line  of  inquiry  focus  on 
the  effects  of  diose  government 
programs  within  die  relevant 
jurisdiction,  which  is  the  country  of 
exportation.  We  do  not  aedk  to 
determine  what  prices,  interest  rates,  or 
exchange  rates  would  be  in  a  completely 
free  world  without  borders  and  pc^tical 
entities.  Nor  do  we  examine  the  reasons 
that  governments  pot  particular 
programs  into  We  are  interested 
only  in  the  effects  of  those  programs  on 
industries  that  export  to  the  United 
States.  In  this  case,  we  have  measured 
what  would  happen  to  BC  domestic  log 
prices  if  the  restrictkiiis  were  lifted — all 
other  things  being  equal  If  world  market 
conditions  change,  such  as  by  Japan’s 
lifting  its  import  barriers,  the  exptwt 
demand  for  logs  would  drop,  and  die 
Margolkk  factor  would  fall  Thoe 
are  many  other  factors  that  could  affect 
world  maricel  demand  for  logs,  sudi  as  a 
change  in  deductiUe  mortgage  interest 
policy  in  the  United  States.  As  diese 
changes  occur,  exp<wt  market  prices  will 
autcunaticaUy  reflet  them,  and  the 
Margcriick  factor,  or  some  other  similar 
factor,  would  rise  or  fall  depending  oo 
the  change. 

Benefit  in  the  North/Central  and  Border 
Interior 

Respcmdents  then  argue  that  log 
export  restrictions  have  no  signiHcant 
effect  in  the  north/central  and  border 
interior  areas  of  BC.  They  contend  that 
these  interior  areas  share  the  same 
geographic  and  economic  characteristics 
as  those  provinces  in  the  interior  of 
Canada  with  respect  to  whidi  die 
Department  determined  that  no  benefit 
is  conferred  on  himber  producers  from 
Ic^  export  restrictions  {see  Alberta, 
Ontario,  and  Quebec  section  befowj. 
Therefore,  they  aQege  dial  the  same 
factors  that  led  the  Department  to 


condade  that  log  export  restrictions  in 
the  other  imrestigat^  provinces  do  not 
confer  a  subsidy  should  be  apidied  to 
the  BC  intesior.  with  simitar  resalts.  The 
tidewater  mterioc  is  affected  by  none  of 
the  geographic  and  economic 
constraints  diat  Respondents  attribute 
to  the  rest  of  the  administrative  intmior, 
nor  do  Respoodents  make  such  an 
assertion.  Therefore;  the  fdlowing 
contentums  do  not  relate  to  the 
tidewater  interior. 

Respondents  argue  that,  like  Alberta, 
the  timber  harvested  in  the  interior  is  of 
low  quality,  and  the  principal  harvesting 
areas  are  more  than  150  miles  fitHO  any 
export  location.  They  note  that  average 
haul  distances  range  from  41  to  no  more 
than  60.5  miles  in  ^  interior,  and  that  it 
is  cost-prohibitive  to  transport  these 
low-quality  logs  longer  distances  fc» 
export.  Respondents  refer  to  Kalt.  and 
explain: 

Professor  Kalt  noted  that,  due  to  those 
factors,  the  Northern  and  Central  Interior — 
which  account  for  68  percent  of  the  B.C 
harvest — are,  as  a  consequence,  beyond  the 
range  that  would  make  togs  harvested  there 
exportaUe.  Professor  Kalt  moated  that  ‘for 
very  simple  and  powerful  reasons,  the  logs 
harvested  diere  aie  also  nulled  there.’  Indeed, 
Professor  Kalt  stated  that,  given  the  econotaic 
constraints  that  transportation  costa  impose 
on  moving  logs  in  the  Interioc.  an  ‘outer  limit 
of  100  miles  can  be  used  to  conservatively 
define  the  likely  area’  of  any  potential 
exports  bom  die  Interior,  (see  Respondents 
Case  Brief,  p.54}. 

We  accept  that  it  would  be  inefflcuent 
and  prohibitively  expensive,  both  under 
current  market  conditions  and  under 
conditions  that  would  prevail  absent  the 
log  export  restrictions,  to  export  from 
die  nordi/central  mterior.  We  have 
determined  diat  the  lOB-mile  limit 
recommended  by  Respondents,  arguing 
in  the  alternative,  accurately  describes 
the  area  of  potential  exports  from  the 
border  of  die  interior. 

Next,  Respondents  allege  that,  like 
Ontario,  the  low  level  of  exports  and  the 
unfilled  export  quotas  hi  the  interior 
indicate  that  BCTs  log  export  restrictions 
have  no  impact  there.  They  explain  that 
only  0.7B  percent  of  total  exports  during 
the  POI  oripnated  from  die  interior,  and 
virtually  all  of  these  were  within  25 
miles  of  the  U.S.  border  all  odter 
exports  (uiginated  from  the  coast  and 
the  interior  tidewater.  Respondents  also 
allege  that  the  province  routinely  ^ants 
export  exmnptUHis  in  the  mterior  that 
often  go  unfilled  or  result  in  no  exports. 

We  note  that  there  are  rignificant 
differences  between  die  C^tario  tog 
export  quotas  and  the  iwocedures 
through  which  logs  are  exported  from 
the  BC  interior.  The  export  quotas  in 
Ontario  place  no  restrictions 


whatsoever  on  die  export  of  logs  odier 
than  a  general  quantitative  ceiling,  bi 
Ontario,  exporters  apply  for  export 
permits  in  writing,  and  diese  are 
routinely  granted  as  long  as  die  overall 
quota  is  unfilled.  Despite  this,  the  log 
export  quotas  have  never  been  filled. 

By  contrast,  many  of  the  exemptions 
for  export  granted  ^m  the  border 
interior  were  for  economic  or  utilixation 
reasons.  These  types  of  exemptions  are 
highly  restrictive  in  scope  relative  to  the 
quotas  of  Ontario.  For  exan^le,  they 
apply  only  to  particular  stands  of  timber 
(teemed  by  the  province  to  be 
sufficient^  unprofitable  if  harvested  for 
domestic  sate.  The  exporter  must  aulmit 
detailed  analyses  of  h^esting  costa 
relative  to  expected  domestic  return. 
Furthermore,  the  exemption  pioceaa  is 
lengthy,  entailing  a  significant  amount  of 
paperwork,  fii  addition,  by  thek  very 
nature,  economic  or  utilization, 
exemptions  cxiver  stands  that  are 
expensive  to  harvest,  increasing  the 
likelihood  that,  even  in  an  unrestricted 
market,  logs  from  these  stands  would 
not  be  eiqiortecL 

There  were  also  several  exen^itioiis 
for  export  granted  freun  the  bor(^ 
interior  based  on  the  surplus  criterifui. 
Under  such  an  exemptioa,  the  exporter 
must  pay  a  100  percent  fee-in-tieu  of 
manufacturing  on  the  differential 
between  the  export  and  domestic  log 
price.  Unlike  the  coast  (see  belowk  the 
domestic  price  used  in  this  tee 
calculation  in  the  interior  is  based  on  s 
svirvey  of  potenti€il  purchasets  in  tftie 
area  and  reflects  the  currenl  market 
value  ol  the  domestic  log.  Therefore,  alt 
surplus  exen^iticms  are  subject  to  the 
full  100  percent  fee.  Consequently,  tiiere 
is  no  incentive  for  Klters  to  export  logs 
from  the  border  interior,  as  evidenced 
by  the  low  volume  of  exports. 

Respentetents  note  diat,  in  detemining 
that  Quebec’s  log  export  policies  have 
no  significant  economic  ^ect,  the 
Department  relied  or  the  fact  that 
Quebec  imparted  ter  more  logs  that  it. 
exported.  Respondents  stale  that  the 
balance  of  trade  in  logs  in  Quebec  is  not 
as  much  of  a  dtstn^ishing  factor 
between  BC  (includuig  the  intnior 
region)  and  C^bec  as  the  Departmeitt 
believes.  Respondents  further  argue  that 
in  the  Preliminary  Determination,  die 
Department  overlooked  the  fact  that  the 
United  States  bans  die  export  of  logs 
from  pmblic  lands  in  die  Western  half  of 
the  United  States,  but  imposes  no 
umitar  ban  on  exports  fr^  pnblic  tend 
in  the  east.  Thus,  according  to 
Respondents,  the  limited  w^me  of 
imports  relative  to  exports  in  BC  reflects 
the  effect  of  the  U.S.  tog  ban  as  much  as 
any  other  factor. 
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We  disagree  with  Respondents' 
assertion  regarding  the  similarities 
between  the  Quebec's  and  BC's 
respective  log  trade  balances.  First,  a 
significant  amount  of  the  timber 
harvested  in  Quebec  (about  22  percent) 
is  from  privately  owned  forests  and  is 
statutorily  unencumbered  by  any  log 
export  restrictions.  Despite  the 
significant  amount  of  unrestricted  land, 
Quebec's  log  exports  are  still  only  a 
fraction  of  its  imports.  Concerning  U.S. 
log  export  restrictions,  we  note  that  in 
Washington,  Montana,  and  Idaho,  all  of 
which  bOTder  BC,  almost  two-thirds  of 
the  1990  timber  harvest  was  from 
private  lands,  whose  logs  are  free  to  be 
exported.  In  addition,  timber  from 
significant  portions  of  public  land  is 
eligible  for  exportation. 

In  conclusion,  we  determine  that, 
because  of  the  cost  of  transportation 
and  the  subsequent  unlikelihood  of 
exports  from  the  north/central  area 
even  if  the  restrictions  were  lifted,  there 
was  no  benefit  accruing  to  lumber 
producers  in  the  north/central  region  of 
BC  during  the  POL  The  border  region  of 
the  interior,  however,  does  not 
experience  from  such  prohibitive  costs, 
due  to  the  proximity  to  export  markets 
in  the  United  States.  Consequently, 
tenure  holders  in  the  border  interior 
would  likely  export  logs  if  there  were  no 
export  restrictions.  Also,  we  do  not  find 
the  current  low  level  of  exports  or  the 
balance  of  trade  situation  to  be 
indications  that  there  is  no  effect  from 
the  log  export  restrictions  in  the  border 
region  of  the  interior. 

Flow  of  Exports 

Respondents  maintain  that  the  export 
restrictions  do  not  hinder  the 
exportation  of  logs  and  that  certain 
procedural  aspects  of  the  log  export 
regulations  demonstrate  the  slackness  of 
the  restrictions  and  the  resulting  price 
equilibration  between  export  and 
domestic  log  prices. 

Respondents  assert  that  the  logic 
applied  by  the  Department  in  the 
Preliminary  Determination  regarding 
BC’s  log  export  restrictions  is  flawed, 
insisting  that  the  Department  stated  that 
"a  signiHcant  amount  of  logs  are 
exported  despite  a  de  facto  embargo  on 
exports”  (see  Respondents  Case  Brief, 
p.IV-82).  They  claim  that  the 
Department’s  reasoning  is  illogical  and 
that  “a  substantial  volume  of  exports 
can  hardly  be  deemed  evidence  that  the 
restraints  are  restrictive.”  They 
conclude  that  “the  restrictions  do  permit 
a  signihcant  flow  of  exports  and  that  the 
price  equilibration  the  Department 
claims  would  take  place  in  the  absence 
of  Provincial  controls  has,  to  a  great 


extent,  already  taken  place”  (see 
Respondents  Case  Brief,  p.  IV-82). 

We  disagree  with  Respondents.  The 
various  procedural  features  they  cite  as 
an  illustration  of  the  porousness  of  the 
restrictions  do  not,  in  fact,  demonstrate 
such  a  porousness  nor  any  resulting 
price  equilibration.  First,  Respondents 
assert  that  various  blanket  QIC 
exemptions,  which  account  for  over  65 
percent  of  all  log  exports,  provide  for  the 
“virtually  unfettered”  export  of  logs. 

This  is  a  mischaracterization.  The 
parameters  of  blanket  OICs  are  defined 
by  the  province.  Since  most  have  a 
maximum  volume  of  allowable  exports 
and  a  specihed  expiration  date,  they  do 
not  all  provide  for  “virtually  unfettered” 
exportation.  Indeed,  at  verification. 
Respondents  pointed  out  the  existence 
of  only  one  QIC  that  allowed  for 
unlimited  exports.  'This  QIC  was  granted 
for  economic  and  utilization  reasons 
(see  BC  Verification  Report).  Also, 
because  we  were  not  able  to  trace  from 
approved  exemption  applications  to 
permits  granted  to  actual  exports,  we 
have  no  basis  for  evaluating 
Respondents’  assertions  as  to  the  actual 
volume  of  exports  resulting  from  the 
QIC  exemptions. 

Respondents  claim  that  in  the 
Preliminary  Determination  the 
Department  overstated  the  impact  of  the 
100  percent  fee-in-lieu  of  manufacturing. 
At  verihcation,  provincial  officials 
explained  that  the  fee  was  based  on  the 
differential  between  the  export  and 
domestic  log  prices.  However,  they 
explained  that  the  domestic  price  is 
generally  based  on  a  three-month 
weighted-average  market  value 
calculated  by  the  MOF  for  the 
Vancouver  log  market  (VLM).  Therefore, 
the  domestic  value  subject  to  the  fee 
could  actually  overstate  or  understate 
the  real  domestic  value  of  the  particular 
export  boom  (see  BC  Verification 
Report).  Respondents  claim  that  any 
potential  differential  is  a  potential 
source  of  profit  offering  exporters  the 
incentive  to  ship. 

We  recognize  that  the  fee-in-lieu  is 
applied  on  a  weighted-average  basis. 
Nonetheless,  the  “potential  differential” 
between  the  actual  value  and  the 
calculated  VLM  value  is  unpredictable, 
both  in  terms  of  time  and  magnitude. 
Respondents  infer  that  sellers,  therefore, 
would  engage  in  arbitrage  between  the 
two  markets  in  an  attempt  to  capture  the 
highest  profit  margin.  If  the  VLM  value 
is  below  the  real  domestic  price,  the 
seller  would  choose  not  to  export. 
Respondents  provided  no  information 
on  the  incidence  of  sales  in  the  export 
market  due  to  such  arbitrage.  Indeed, 
we  conclude  that,  because  of  the 


extremely  low  level  of  exports  under  the 
harvested  surplus  exemption  subject  to 
the  100  percent  fee,  sellers  do  not  often 
capture  a  positive  differential,  and, 
hence,  do  not  export. 

Finally,  Respondents  contend  that,  in 
the  Preliminary  Determination,  the 
Department  ignores  the  nature  of  the 
minimum  processing  requirements  of 
logs  as  a  means  of  circmnventing  the 
export  restrictions  [e.g.,  cants  come 
imder  the  definition  of  “processed  wood 
product,”  not  logs).  However,  because 
Respondents  have  not  submitted  any 
verifiable  data  regarding  the  extent  of 
this  alleged  circumvention,  the 
Department  has  no  means  to  evaluate 
this  assertion  and  its  relevance  to  the 
issue  at  hand. 

For  all  of  these  foregoing  reasons,  we 
reaffirm  our  preliminary  finding  that  the 
complex  web  of  restrictions  in  BC,  in 
efrect,  bans  what  would  otherwise  be  a 
significant  flow  of  log  exports  abroad, 
resulting  in  a  domestic  supply  of  logs  in 
BC  that  is  artificially  high. 

Calculation 

As  in  the  Preliminary  Determination, 
in  order  to  measure  the  benefit  to 
lumber  producers  during  the  POI,  we 
examined  the  difference  between  the 
current  domestic  log  price  and  the  price 
that  would  exist  if  Ae  restrictions  were 
not  in  place.  However,  for  the  final 
determination,  we  have  changed  some 
of  the  adjustments,  as  described  below. 

Both  the  Coalition  and  Respondents 
objected  to  the  Department’s  basic 
methodology  for  measuring  the  subsidy 
from  the  log  export  restrictions.  The 
Coalition’s  preferred  analysis  is  a  cross- 
border  comparison  that  captures  the 
benefit  from  both  the  stumpage 
programs  and  the  log  export  restrictions. 
The  Coalition  states  that,  although  not 
its  preferred  methodology,  the  “price-to- 
price”  analysis  used  by  the  Department 
is  also  a  fundamentally  sound  manner  in 
which  to  measure  the  subsidy.  It  claims, 
however,  that  in  applying  the 
methodology,  the  Department 
overestimated  the  requisite  adjustments 
and  generally  used  too  conservative  an 
approach. 

Respondents  raise  numerous 
objections  to  the  Department’s 
methodology.  They  state  that  the 
Department  has  not  demonstrated  that 
the  log  export  restrictions  have  a  direct 
and  discernible  effect  on  actual  log 
prices;  that  the  Department  failed  to 
take  all  relevant  costs  into  account  in 
the  calculation;  and  that  the 
methodology  is  corrupted  by  the  use  of 
imperfect  surrogates  for  actual  prices, 
leading  to  unacceptably  flawed  results. 
They  summarize  their  objections  by 
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stating  that  the  cakulaticHt  is  a 
“teetering  compound  of  weighted 
averages"  and  that  the  “measurement 
poteidially  amounts  to  nothing  more 
than  the  margin  of  error  attribataUe  to 
the  Department’s  metbodology.” 

As  we  stated  in  the  “Sfumpage 
Preferentiality”  section,  we  are  reluctant 
to  resort  to  a  cross-border  price  analysis 
when  intra-provincial  information  is 
available.  Rather,  determining  what  the 
price  of  logs  in  BC  would  be  ^sent  the 
restrictions  is  the  preferred  method  to 
use  for  examining  the  benefit  fiom  this 
program.  This  methodology  follows  our 
normal  line  of  inquiry  for  most  of  our 
subsidy  calculations.  For  example,  in 
calculating  the  benefit  from  a  grant,  we 
determine  what  a  firm  would  have  had 
to  pay  for  a  commercial  loan  in  the  same 
amount;  for  a  tax  credit,  what  a  firm 
would  have  paid  under  normal 
corporate  tax  schedules. 

Respondents  have  exaggerated  the 
lack  of  observed  data  in  our  analysis. 
The  “derived  values”  to  which 
Respondents  refer  are,  in  ^ct,  observed ' 
export  prices  gathered  by  Statistics 
Canada,  as  explained  in  the  export  price 
section  below.  In  the  PreRminary 
Determination,  we  constmeted  a  value 
for  the  interior  domestic  price  because 
we  did  not  have  any  actual  prices. 
However,  at  verification,  we  were  able 
to  obtain  interior  log  values  fiom 
Statistics  Canada  and  actual  log  prices 
for  the  tidewater  interior,  and  have  used 
these  data  in  our  final  calculations. 

Domestic  Price 

We  have  calculated  a  domestic  log 
price  based  on  price  information  from 
the  Vancouver  log  market  for  the  coast, 
observed  log  prices  in  the  tidewater 
interior,  and  1989  Statistics  Canada  log 
valuation  data,  adjusted  for  hillation,  for 
the  border  interior.  The  Vancouver  log 
market  price  information  is  based  on 
observi^  log  prices  for  the  coast  We 
obtained  actual  log  prices  from  a 
company  located  in  the  tidewater 
interior  at  verification.  As  these  data  are 
the  only  observed  (nices  on  the  record 
ftom  tlw  tidewater  interior,  fiiey  are  the 
most  accurate  domestic  log  prices  for 
that  area.  We  also  obtained  the 
Statistics  Canada  domestic  log  vedunne 
and  value  data  for  the  interior  at 
verification,  and  we  have  used  these 
data  for  the  border  interior.  Although  we 
could  not  isc^te  border  interior  prices 
fiom  these  data,  the  Statistics  Canada 
average  interior  prices  arc  the  only  data 
avail^^  on  the  recc^  for  that  region. 

Respondents,  however,  find  fault  with 
the  Statistics  Canada  data,  stating  that 
it  is  based  on  a  survey  of  costs,  not 
prices,  and.  therefore,  cannot  be  used  to 
demonstrate  a  direct  and  discernible 


efiect  on  domestic  prices.  Nonetbeless, 
we  behave  that  these  data  acematriy 
represent  the  market  value  of  logs  to  the 
manufacturers  in  the  survey.  We  were 
able  to  compare  the  Statistics  Canada 
data  from  the  coast  with  the  Vancouver 
log  market  prices  for  the  coast  and 
fo4^  that  the  values  were  very  dose. 
Therefore,  it  is  reasonable  to  assume 
that  the  Statistics  Canada  data  for  the 
interior  are  a  reasonable  reflection 
actual  prices. 

Respondents  object  to  the 
Department's  wei^ting  of  the  coast  and 
interior  domestic  log  prices  according  to 
the  total  BC  log  harvest  in  calculating 
the  domestic  log  price.  They  contend 
that  such  weighting  results  in  a  grossly 
imderstated  domestic  log  price  dutt 
artificially  creates  a  subsidy.  Given  the 
virtual  absence  of  exports  fiom  the 
interior,  they  argue  that  the  Department 
should  eUminate  the  interior  from  the 
calculation  or  weight  the  interior  harvest 
by  the  percentage  of  total  exports  from 
the  interior. 

As  we  explained  above,  we  have 
included  only  those  areas  of  the  interior 
in  our  calculation  that  would  be  affected 
by  the  Rfting  of  the  export  restrictions. 
The  BC  domestic  log  price  used  in  our 
calculation  should  be  based  on,  and 
weighted  according  to.  the  harvest  from 
the  areas  under  consideration,  not  the 
exports  used  from  those  areas.  To 
weight  according  to  the  current  level  of 
minuscule  exports  from  those  areas 
would  imply  that  we  are  calculating  the 
effect  of  the  restrictions  only  on  the  tiny 
volume  of  logs  currently  exported. 
Instead,  we  must  calculate  the  e^ect  of 
the  restrictions  on  all  of  the  logs 
potentially  affected  by  the  lifting  of  the 
restrictions. 

We  weight-averaged  the  price/value 
data  according  to  the  percentage  of 
harvest  from  each  area  tnclud^  in  the 
calcnlation  of  the  benefit: 

Approximately  64  percent  of  the  harvest 
under  cemsideratkm  occurs  in  the  coast, 
10  percent  occurs  in  the  tidewater 
interior,  and  26  percent  occurs  in  the 
border  interior. 

Species /Grade  AfiQustment 

In  the  Prdiminary  Determination,  we 
adjusted  the  weighted-average  domestic 
log  price  for  the  different  species/grade 
distributions  between  the  export 
domestic  markets  so  that  the  domestic 
price  would  be  comparable  to  the  export 
price  and  a  fair  comparison  could  be 
made.  The  species /grade  adjustment 
reflected  di&rences  in  the  vahie  of  log 
prices  on  the  coast  based  on  the 
dcxnestic  and  expmrt  species  and  grade 
distribution  by  volume.  Because  we 
lacked  any  data  describing  the  domestic 
species/grade  profile  for  &e  two  interior 


areas  under  cooskicratioii,  ere  ^plied 
the  coastal  species/grade  adjusinnent  to 
the  interior  as  the  informatkin 
available.  Both  Respondents  and  the 
Coalition  object  to  this  appficatioii. 

Respondents  daim  that  exported  logs 
from  the  tidewater  interior  are  of  the 
same  quality  as  exported  logs  from  the 
coast,  but  diat  togs  s(dd  in  ^  domestic 
market  from  the  interior  are  inferior  to 
coastal  logs  sold  in  the  domestic  market. 
Therefore,  they  assert  that  the  species/ 
grade  adjustment  fcHT  the  tidewater 
interior  ^uld  be  larger  than  that  for 
the  coast.  Conversely,  the  Coalition 
believes  that  the  exports  from  the 
tidewater  interior  are  of  lower  quality 
than  those  from  the  coast  and,  therefore, 
the  adjustment  should  be  smaller  fm  the 
tidewater  interiw. 

We  must  make  a  species/grade 
adjustment  for  the  tidewater  and  border 
interior  areas  because  we  have  included 
these  areas  ki  our  overall  calculation. 
We  recognize  that  quality  differences  do 
exist  between  logs  from  the  coast  and 
those  from  the  interior.  These 
differences  apply  to  both  export  and 
domestic  logs.  However,  Respondents 
have  placed  no  information  on  the 
record  indicating  that  the  interior 
species/grade  adjustment  riiould  be 
lower  or  higher  than  diat  calculated  for 
the  coast.  On  the  one  hand,  since 
interior  species  and  grades  are  generally 
of  lower  quality  than  those  on  the  coast, 
it  would  seem  that  the  potential  interior 
adjustment  should  be  lower  dian  that  for 
the  coast.  On  the  other  hand,  given  the 
lower  quality  of  interior  logs,  export 
prices  would  also  be  lower.  On  balance, 
based  on  the  information  we  have,  there 
is  no  reasem  to  conclude  that  the 
potential  interior  adjustment  riiould  be 
any  different  than  the  coastal 
adjustment  Therefore,  we  have  applied 
the  species/grade  adjustment  for  the 
coast  to  interior  logs  as  well. 

Export  Price 

Respondents  object  to  die  use  of  the 
export  unit  value  used  in  the 
Department’s  calculatiaQ  on  die  grounds 
that  it  was  “derived”  from  Statistics 
Canada  volume  and  value  figures 
provided  by  the  Coalition.  Respondmits 
assert  that  since  the  Department  lacked 
actual  empirical  evidence  on  which  to 
base  its  export  price  benchmark,  it 
cannot  produce  any  evidence  of  a 
“direct  and  discemible  effect’’  on  actual 
prices,  as  required  by  the  Department’s 
decision  in  Leather  ^m  Argentina. 

We  dbagree  with  Respondents’ 
assertion.  The  Department  verified  that 
the  Statistics  Canada  data  are  based  on 
empirically  observed  prices  taken  from 
Customs  records  (see  Federal 
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Government  Verification  Report).  In  its 
questionnaire  responses,  BC  reported 
the  same  volume  and  value  data  from 
Statistics  Ccmada  as  we  used  tn  our 
caicrdation,  iHily  on  an  aggregate  basis. 
Also,  the  infonnation  on  log  exports 
published  by  Statistics  Canada  is  the 
only  complete  mfcnnatkm  available 
concerning  BC  log  export  prices.  The 
export  unit  values  calcrdated  from  the 
Statistics  Canada  mfrmnation  are  not 
“derived"  values,  but  rather  originate 
from  actual  transactions  and,  tiius,  can 
be  used  to  demonstrate  a  direct  and 
discernible  effect. 

Respondents  then  assert  that  the 
Statistics  Canada  vohuae  and  value 
figures  reflect  export  prices  for  logs 
harvested  and  marketed  on  the  coast 
alone.  They  contend  that  the  export  data 
do  not  accurately  reflect  a  mix  of  coast 
and  interior  export  prices,  as  the 
Department  elided  in  the  Preliminary 
Determination.  Respondents  argue  that 
because  no  export  prices  for  the  interior 
region  are  included  in  die  Statistics 
Canada  data,  the  iitterior  shoedd  not  be 
included  in  the  Department’s  calcolation 
of  tile  average  export  log  price  or,  at  a 
miniBMun.  tim  Department  should  use 
actual  export  prices  few  the  interior  that 
reflect  the  lower  quality  of  kitefior  k^s. 
The  Coalition  suggests  that,  if  the 
Department  decides  to  perform  a 
separate  analysis  for  the  coast  and 
interior,  a  weighted-average  ekdivered 
log  price  frtim  the  Eastern  Washington 
and  Northern  Idaho  regioa  should  be 
used  as  the  interior  eiqiort  price. 

We  determine  that  the  use  of  cross- 
border  infonnation  would  be 
inaj^ropriate  when  intra-provincial 
information  is  available  (see  the 
“Stumpage  Preferentiality"  section  of 
this  notice).  In  addition,  we  believe  that 
Respondents  have  mischaracterized  the 
origin  of  the  log  exports.  The  Statistics 
Canada  data  represent  log  exports  that 
originate  primarily  from  the  tidewater 
interior  and  the  coast,  not  simply  the 
coast.  A  small  portion  of  exports  also 
originates  from  the  border  interior  (see 
BC  Verification  Report).  As  discussed 
above,  we  used  the  coast,  the  tidewater 
interior  and  tiie  border  interior  in  our 
calcalations;  we  did  not  indode  the 
north/central  interior.  We  used  the  BC 
imit  value  for  log  exports  fr-om  Statistics 
Canada  as  an  export  price  for  the  coast, 
the  tidewater  interior  and  the  border 
interior.  Moreover,  it  is  the  only 
information  on  the  record  regarding 
export  prices. 

EcoBfHiuc  Adjustment 

In  the  Preliminary  Determination,  the 
Department  adjust^  the  export  price 
downward  by  a  price  equiUbriam  factor 
to  aocount  frir  the  decrease  in  ti»  BC 


export  price  that  would  result  from 
lifting  the  log  export  restrictions. 

Respondents  object  to  the 
Department’s  analysis.  They  suggest 
that  “the  Depeuiment  substituted 
various  assumptions  puiporting  to  be 
generally  accepted  prindples  of 
economics,”  rather  than  perform  an 
actual  empirical  analysis  of  the  effects 
of  BCs  restrictions  as  required  by  the 
Department’s  determination  in  Leather. 

As  we  stated  in  the  Raliminary 
Determination,  the  factual 
circumstances  in  this  case  are  more 
complicated  than  those  in  Leather  and, 
as  such,  the  measurement  surrounding 
BC  log  export  restrictions  and  Argentine 
hide  restrictions  are  dissimilar.  The 
Argentine  hide  restrictions  were  in  place 
sporadicaUy,  aUowing  for  an  analysis  of 
the  on^and-off  effects.  The  BC  log  expewt 
restrictions  have  been  in  place  in  some 
form  or  emother  since  190^  thereby 
forcing  the  Department  to  use  economic 
models  as  a  measurement  tool 
Respondents  seem  to  be  suggesting  that, 
because  the  facts  in  tiiis  case  are 
different  from  those  in  Leather,  the 
Department  is  precluded  from  using  a 
more  apprt^iriate  methodology  and 
therefore  precluded  from  following  die 
Leather  precedent  Tins  suggestion  is 
impermissible.  The  Department  most 
examine  the  relevant  facts  in  each  case 
and  choose  an  appropriate  methodolc^ 
to  deal  with  tiiose  facts. 

We  maintain  that  if  the  log  export 
restrictions  are  lifted,  the  supply  of  logs 
available  in  the  Padfk  Rim  ma^et  (the 
market  for  99  percent  of  BC  exports) 
would  increase  and  the  price  of 
exported  would  demease.  The 
Margolick  study  analyzed  the  effects  on 
the  BC  coastal  economy  of  tiie  complete 
removal  of  the  restrictions  on  the 
quantity  of  logs  exported.  It  attributes  a 
22  percent  debase  in  the  BC  export 
price  for  logs  to  die  removal  of  the  log 
export  restiictions. 

The  Coalition  contends  that  the 
Margolick  study  provides  an  accurate 
representation  of  the  impact  of  log 
export  restrictions,  (see  Coalition  Case 
Brief,  Vol  1,  Section  3  at  82.)  In  support 
of  its  assertion,  it  placed  on  the  record  a 
study  by  Newport  which  reviews  the 
Margolick  study  and  updates  the 
Margolick  factor  (“Margolick/Newport 
factor”). 

Conversely,  Respondents  have 
numerous  objections  to  the 
Department's  use  of  the  Margolick 
study.  They  state  that  the  study 
“signifreandy  understates  die  steep  drop 
frem  export  prices  to  the  domestic  price 
level,  in  the  event  of  any  diSerence 
between  such  prices”  (see  Respondents 
Rebuttal  Brief). 


Respondents  challenge  the 
Department's  ase  of  the  Margolidr  study 
by  questioning  the  model’s  external  and 
ipteraal  validity.  Respondents  then 
contest  the  stiidy’s  application  to  the 
facts  in  BC. 

First,  with  respect  to  the  model’s 
external  validity.  Respondents  claim 
that  the  Margolick  stii^  does  not  take 
into  account  the  multiple  factors  that 
influenoe  supply  and  demand  in  thus  BC 
ooastal  log  market  Tliese  factors 
include  the  ^feedback  effects” 
postulated  by  Kelt  Japanese  dade 
policies  and  resaltiiig  demand 
elasticities,  U.S.  trade  policies,  die 
‘potential  for  increased  supply  of  logs 
from  the  Commonwealth  of  dependent 
States  (C3S),  and  associated 
misapplication  of  elasticities.  They  stale 
that  these  multipie  factors  can  only  be 
accounted  for  in  a  general  equilibruim 
model.  The  Margolick  study,  on  the 
other  hand,  is,  according  to  Kalt,  based 
on  a  partial  eqaildmum  analysis. 

We  maintain  that  most,  if  not  all, 
econoaietric  studies  are,  by  their  very 
nature,  based  on  a  partial  equilibrium 
analysis.  That  is,  o^y  an  econometric 
model  in  whidi  the  market  in  question  is 
representad  entirely  by  behavioral 
retationships,  and  in  i^ich  no 
assumptions  external  to  the  model  are 
necessary,  can  truly  be  considered  a 
general  equilibrimn  analysis.  Due  to 
their  prohibitive  cost,  general 
equiHbrium  models  are  rarely,  if  ever, 
constructed.  As  a  practical  matter, 
external  assumptions  are  required  to 
construct  econometric  models,  as  was 
true  in  the  case  of  the  Margolick  study. 
The  application  of  sneh  assnmptions 
does  not  render  the  partial  equilibrium 
model  invalid.  As  such,  we  do  not  agree 
with  Respondents’  contention  that  the 
Department  should  reject  the  Margolick 
study  simply  because  it  is  a  partial 
equilibrium  anal3r5i8. 

Second,  Respondents  dispute  the 
internal  validity  of  die  Margolick  study. 
We  note  that  their  first  challenge,  that 
the  Margolick  study  fails  to  establish  an 
equilibrium  price  that  adequately 
reflects  the  Ificely  decline  in  export 
prices  that  would  resiilt  from  lifting  the 
restrictions,  rests  simply  on  a 
mathematical  error;  Respondents  failed 
to  note  that  the  Margoli^  study 
measured  the  percentage  increase  or 
decrease  in  the  prices,  not  toe 
percentage  increase  or  decrease  on  the 
difference  between  the  prices,  as 
Respondents  incorrectly  contend. 

The  other  major  contentions,  raised 
by  Respondents  imth  respect  to  the 
internal  validity  of  the  Margolick  study, 
are  the  statistic  reliability  of  the 
results,  inoorrect  appropiiatum  of 
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independently-derived  elasticities  into 
the  model,  and  the  use  of  out-of-date 
information. 

All  of  these  objections  state  that 
improvements  in  the  Margolick  model 
can  be  made,  but  we  note  that  this  is 
also  the  case  for  all  econometric  studies, 
llie  Margolick  study  had  been  reinewed 
before  it  was  published,  presumably  by 
the  BC  government  officials  who 
provided  partial  fundiiig  for  this  study. 
We  also  note  that  Respondents  did  not 
submit  any  post-publicatiofl  unfavorable 
critiques  suggesting  that  the  model  was 
invalid,  that  is,  unffi  the  Department 
used  the  study  in  its  Preliminary 
Determination. 

With  respect  to  Respondents’  criticism 
regarding  statistical  validity,  we  note 
that  this  concept  is  related  to  what 
economic  modelers  call  “model 
validation.”  Model  validation 
encompasses  how  well  the  model 
performs  in  relation  to  theory  and 
whether  the  predictions  appear 
reasonable  and  are  statistically 
significant  As  noted  above,  we  believe 
that  the  Margolick  study  conforms  to 
accepted  economic  theory.  As  to  the 
model’s  prediction  of  the  effect  of  lifting 
BC's  log  export  restrictions,  we  believe 
that  the  Margolick  study  passes  the  test 
of  reasonableness.  Although  we  agree 
with  Respondents  that  it  would  have 
been  preferable  to  have  a  measure  of 
the  statistical  significance  of  the 
predictions,  we  note  that  the  lack  of 
such  a  test  does  not  invalidate  the 
results  of  the  Margolick  study. 

Respondents  contend  that  the 
Margolick  study  cannot  be  used  in  the 
Department’s  calculation  because  the 
study  is  based  on  1983  data,  which  is 
outside  of  the  period  of  investigation.  In 
arguing  against  the  Margolick  factor. 
Respondents  have  asserted  that  the 
study  does  not  take  into  accoimt 
changes  that  have  occurred  in  the 
Pacific  Rim  market  since  1983.  The 
Department  acknowledges  that  to  the 
extent  that  world  market  conditions 
were  different  in  1983  than  in  1990,  the 
Margolick  factor,  which  was  22  percent 
in  the  Preliminary  Determination,  is 
inaccurate  and  could  lead  to  an 
overstatement  or.  understatement  of  the 
benefit 

As  noted  above,  the  Coalition  has 
placed  on  the  record  a  study  by 
Newport,  which  updates  the  Margolick 
study  using  1990  data.  The  results  of  the 
Newport  update  indicate  that  the  BC 
market  price,  after  removal  of  the  export 
restrictions,  would  be  27  percent  higher, 
and  the  corresponding  Pacific  Rim 
market  price  18  percent  lower.  We  have 
used  information  fiom  the  Newport 
update,  the  Margolick/Newport  factor, 
in  the  calculation  of  the  benefit 


Finally,  Respondents  contend  that  the 
Margolick  study  does  not  examine  the 
effects  of  price  equilibration  in  the 
interior.  We  do  not  agree  with 
Respondents  that  our  application  of  the 
M€U^olick  factor  in  the  F^eliminary 
Determination  was  “wholly 
unreasonable.”  In  their  own  analysis, 
even  Respondents  infer  that  the  study 
applies  to  both  to  the  coast  and 
tidewater  interior,’’  although  it  was 
based  only  on  prices  from  the  coast. 
While  it  may  not  be  ideal  to  apply  the 
Margolick  factor  across  the  entire 
province,  we  do  not  find  such  an 
application  unreasonable.  We  have 
simply  added  the  border  interior  region, 
another  geographic  area  that  would  be 
directly  affected  by  the  removal  of  the 
restrictions.  Therefore,  for  purposes  of 
this  final  determination,  we  consider  it 
appropriate  to  apply  the  price 
equilibrium  factor  to  the  tidewater 
interior  and  border  interior. 

We  judge  this  in  no  way  to  be  an 
adverse  adjustment  towards 
Respondents.  Indeed,  if  the  Department 
did  not  decrease  the  interior  export 
price,  as  was  proposed  by  the  Coalition, 
the  differential  between  die  interior 
export  and  domestic  prices  would  be 
significantly  greater,  thereby  raising  the 
benefit. 

Finally,  many  of  the  above  criticisms 
are  not  unique  to  the  Margolick  study, 
but  apply  to  many  econometric  models 
published  in  peer-reviewed  journals. 

The  standards  that  Respondents  have 
argued  the  Department  should  hold  the 
Margolick  model  to  far  exceed  any 
standards  applied  to  econometric 
models  by  academic,  government  and 
industry  researchers  who  construct 
apply,  and  review  such  models. 

Export  Costs 

In  the  Preliminary  Determination,  we 
adjusted  the  average  log  export  price  for 
the  incremental  sort  costs  involved  in 
dry  land  sorting  and  lost  volume,  and  for 
export  transportation  costs. 

Respondents  assert  that  they  have 
established  the  basis  for  the  costs  they 
claimed,  that  the  Department  has 
verified  the  information,  and  that  the 
Coalition’s  experts  have  conceded  that 
the  costs  are  reasonable.  Respondents 
conclude,  therefore,  that  the  province’s 
costs  are  the  only  information  available 


**  Respondents  tack  of  clarity  on  what  constitutes 
the  coast  and  what  constitutes  the  interior  is  further 
demonstrated  when  they  state  “*  *  *  the  only 
reasonable  conclusion  is  that  due  to  the  Interior’s 
geographic  isolation  from  tidewater  ports,  there 
would  be  no  price  ejects  in  the  interior."  As  noted 
above,  and  as  explained  to  the  Department  during 
verification,  the  tidewater  interior  is  one  of  three 
areas  in  the  interior,  and,  as  defined,  has  access  to 
tidewater  ports.  See  Respondents’  Joint  Case  Brief, 
April  21, 1992,  Vol  rV-A  at  99. 


to  the  Department  and  must  form  the 
basis  of  the  Department’s  determination. 
The  Coalition  disagrees  and  charges 
that  Respondents  have  mischaracterized 
the  position  of  the  Coalition’s  ei^ert 
regarding  these  costs.  While  the 
Coalition’s  expert  agrees  with  the 
general  description  of  the  costs,  he  does 
not  agree  with  Respondents’ 
characterization  that  all  the  costs, 
particularly  falldown  sort  costs,  are 
costs  of  exporting  logs. 

Contrary  to  Respondents’  claim,  we 
did  not  verify  all  of  the  cost  data. 

Rather,  what  we  “verified”  consisted 
largely  of  individual  testimonials  and 
hypothetical  examples  illustrative  of 
potential  costs.  We  did  examine  several 
random  invoices,  chosen  by 
Respondents,  pertaining  to  some  of  the 
costs.  Respondents  were  imable  to 
demonstrate  the  representativeness  of 
such  invoices,  and  we  were  unable  to 
trace  most  claimed  costs  to  any 
background  documentation.  Therefore, 
we  have  made  cost  adjustments  based 
upon  the  reasonableness  of  the 
testimonials  and  invoices  vis-a-vis  other 
information  on  the  record,  not  upon 
definitively  verified  costs. 

Respondents  assert  that  sellers  incur 
incremental  sort  costs  (dry  land  sort  and 
volume  lost  costs)  when  exporting  logs. 
They  claim  that  these  costs,  as  reported 
in  the  questionnaire  responses,  are 
representative  of  the  vast  majority  of 
export  sales  fi’om  the  province.  They 
maintain  that  the  Department  correctly 
adjusted  for  these  costs  in  the 
Preliminary  Determination  by  using  the 
costs  that  Respondents  reported  in  the 
questionnaire  responses.  'They  add  that, 
at  verification,  they  provided  testimony 
of  an  industry  expert  documenting  these 
costs,  which  they  state  were 
subsequently  confirmed  by  other 
industry  representatives. 

The  Coalition  asserts  that  the 
adjustments  the  Department  applied  in 
the  Preliminary  Determination  for 
incremental  costs  were  overestimated. 
For  a  tidewater  interior  plus  coast 
analysis,  it  proposes  reducing  the  dry 
land  sort  adjustment  based  on  revised 
estimates  of  the  difference  between  the 
weighted  average  dry  land  sorting  costs 
associated  with  export  logs  and  the 
weighted  average  dry  land  sorting  costs 
associated  with  domestic  logs.  The 
Coalition  recommends  not  making  any 
dry  land  sort  cost  adjustment  for  the  rest 
of  the  interior.  The  Coalition  alleges  that 
the  costs  of  the  volume  lost  claimed  by 
Respondents  were  exaggerated  and 
proposes  that  the  costs  be  reduced.  It 
claims  that  a  significant  amount  of  the 
costs  of  the  volume  lost  is  recoverable 
through  the  sale  of  the  discarded  volume 
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on  the  open  auiricet,  as  is  true  in  the 
United  States. 

We  disa^e  that  such  costs  are 
recoverable.  At  verification,  we 
interviewed  the  manager  of  a  dry  land 
sorting  operation  who  indicated  that 
most  of  the  volume  lost  is  burned  as 
waste  and  not  sold  on  the  open  market. 
However,  we  did  correct  the  vohime  lost 
claimed  by  Respondents  for  the  coast. 
We  discovered  at  verification  that  this 
cost  was  based  on  die  same 
hypothetical  example  discussed  above 
in  die  ‘“Export  Costs"  section  that 
Respondents  did  not  substantiate. 
NonethelesB,  we  have  accepted  this 
hypothefical  as  an  adjustment  to  the 
export  piice  for  the  coast  because  thas  is 
the  only  mforroafion  on  the  record. 
However,  rather  than  allocating  the  cost 
of  volmne  lost  to  the  export  sort  as 
Respondents  did.  we  have  reallocated 
the  cost  of  voiuBW  lost  to  the  tuigmal 
sort  fiom  whidi  the  vahune  lost 
ori^nated. 

At  verificBtkRi,  ¥te  also  obtained  cost 
infomiatioB  on  volume  lost  from  a 
company  located  in  the  tidewater 
interuu*.  We  used  this  fi^ire  as  the 
average  volume  lost  for  the  tidewater 
interior.  We  weight^veraged,  eccocdu^ 
to  the  percent  of  exports  from  the 
tidewater  interior  and  the  coast  the  cost 
of  volume  lost  in  order  to  calculate  a 
cost  for  volume  lost  for  the  entire  area 
under  consideration.  We  have  no 
evidence  indicating  that  the  volume  lost 
in  export  sorts  is  different  from  domestic 
sorting  costs  in  the  border  interior. 
Therefore,  we  £d  not  adjust  Tor  any 
volume  lost  cost  in  fiiat  area. 

Based  on  information  obtained  at 
verification,  we  corrected  the  dry  land 
sort  costs  claimed  by  Re^ndent8.The 
claimed  dry  land  sort  costs  used  were 
based  upon  the  reported  incremental 
sorting  costs  between  domesfic  and 
export  sorts,  SS-bO  and  $1S.S0. 
respectively,  for  the  Vancouver  area.  At 
verification,  we  learned  that  the  sorting 
costs,  as  well  as  all  of  the  claimed 
export  costs,  were  based  upon  a  * 
hypothetical  exam^  (see  BC 
Verification  Report^.  obtained  cost 
infoonation  from  n  private  coixgiany 
while  visiting  a  dry  land  sort  locatUui  in 
the  Vancouver  area.  We  determine  that 
thro  new,  actori  infisimatioa  is 
preietafaie  to  the  hypothetical 
information  anbiniC^  by  Respoadeats 
and  have,  dierefore,  based  the  dry  land 
sort  adjustment  on  that  private 
cocapaiqr's  costs. 

We  alM  <d>4ained  sort  cost 
information  for  fte  tidewater  interior  at 
verificafion.  We  wei^t-evereged, 
according  to  the  p^ceat  of  exports  from 
the  tidewater  interior  and  the  coast,  the 
inrxemental  sort  costs  ia  order  to 


calculate  an  incremeatal  diy  land  sort 
cost  for  the  mitire  area  uad» 
conskteratioB.  We  have  ao  information 
iadumting  that  export  sorting  costs  are 
different  from  domestic  sorth^  costs  for 
the  border  area.  'Iherefore,  we  did  not 
adjust  for  any  incremental  sortii^  costs 
for  the  border  area. 

Additional  export  transportation  costs 
(towing,  skHage,  and  yaniingj  on  the 
coast  occur  w^n  log  exports  are  sold 
on  a  freoaku^-aHie  (FASj  basis. 
Respondents  maintain,  bsised  on  their 
hypothetical  example,  that  vendons  on 
the  coast  sell  legs  apppoxisaat^y  25 
percent  of  the  time  on  an  FAS  b^s  <75 
percent  of  Use  time  logs  are  sold  on  a 
F.O.B.  raft  basis,  the  same  terms  used  in 
domestic  sales).  The  Coalition  claims 
that,  compared  with  those  in  the  United 
States,  not  only  are  the  FAS  costs 
exaggerated,  but  the  frequency  of  FAS 
sales  is  also  excessive.  Therefore, 
according  to  the  Coalition,  the  export 
transportation  costs  for  die  coast  should 
be  reduced. 

We  used  the  export  transportation 
costs  for  the  coast  provided  by 
Respondents  because  there  is  no  other 
information  on  the  record  regarding 
transportation  costs  on  the  coast  At 
verification,  we  obtained  export 
transportation  costs  for  the  tidewater 
interior. 

For  the  interior.  Respondents  assert 
that  the  Department  failed  to 
incorporate  export  transportation  costs 
associated  with  any  potential  log 
exports.  They  claim  that,  had  the 
Department  calculated  an  average 
transportation  cost  from  the  cental 
interior  to  eithm*  tidewater  ports  or  the 
U£.  border,  the  entire  alleged  subsidy 
would  be  eliminated.  The  Coalition 
argues  diet  no  export  transportation 
adjustment  is  needed  In  the  intenor.  It 
claims  that  Iqgs  transported  to  the 
United  States  from  the  BC  interior  are 
likely  to  be  treated  and  transported  in 
exactly  the  same  manner  as  logs  sold 
domestically.  Theref(»e,  the  Coalition 
contends  that  no  adjustment  for  export 
transportation  costs  should  be  made  for 
log  exports  from  the  interior. 

We  have  determined  that  an  expml 
transportation  cost  adjustment  is 
appropriate  for  log  exports  from  the 
border  intener.  Donng  venfioation,  BC 
provided  evidence  of  kg  haufing  costs 
and  distences  lor  the  interior  from  the 
Idiaisfry  of  Forests  lotarior  Logging  Cost 
Swey.Thiseiirvey  indiesfted  diet  the 
average  haul  distances  for  die  Kandoi^ 
and  Nelscm  regions,  the  regions  included 
in  the  border  area,  were  78  and  95 
kikmetess  sespectively  <5£  mien  OB 
average).  Using  K^s  100-n^  limit, 
describe  abo^.  to  define  the  border 
interior,  we  calculated  die  average 


shipping  distance  from  the  border  region 
to  be  approximately  118  mites  based  on 
our  dehneation  of  the  border  area  and 
the  general  locafion  of  UjS.  mills  at 
approximately  60  mites  from  the  border. 
Ihe  incremental  eiqwrt  distanoe  is 
theredore  approximately  60  nates.  We 
mtdtiplied  the  incremental  export 
distance  by  the  haul  rate  for  the  area 
that  we  examined  at  verifiGaetion  to 
calculate  die  incremental  export 
transportation  cost  for  the  border  region. 

We  weight-averaged,  according  to  die 
percent  of  exports  from  the  coast,  the 
tidewater  intent,  and  the  border 
interior,  the  cost  of  export 
tran^Kirtation  in  order  to  cakulate  a 
total  export  transportation  cost 
adjnstmeat  for  the  entire  area  under 
oonsideration. 

Respondents  assert  that  foHdown  sort 
costs  shoakt  be  deducted  from  die 
export  value.  They  mavA^  that 
faUdown  sort  ooste  are  die  costs 
associated  with  ifisposHig  of  dioee  legs 
that'remam  after  foe  high  grade  and  high 
witWn-grade  logs  hftve  be«  removed 
for  exportatioB.  Respondents  efriira  that 
"the  redaction  in  value  attributable  to 
the  faHdovm  boom  is  a  part  of  the  cost 
of  obtaining  the  potenriai  extra  returns 
that  come  from  eiqiorting  foe  better 
quality  logs"  (see  Respondents*  Case 
Brief).  Th^  contend  that  sndi  costs  are 
not  duplictrtive  of  foe  Departments 
species/grade  adjustment,  as  foe 
Department  claimed  in  foe  Preliminary 
Determinetian.  Respondents  furfoer 
assert  font  foe  Vancouver  log  maricet 
prices  on  whitb  foe  species/grade 
adjustment  was  based  induded  only 
prices  reported  for  foe  first  ann's-lengfo 
sale  of  h^.  They  daira  that  most 
falldown  sorts  are  second  sales  and  foat 
prices  charged  for  falldown  sorts, 
therefore,  are  not  induded  in  foe 
average  Vancouver  log  market  price.  As 
a  result  Respondents  daim  foat  foe 
speciea/grade  adjustment  foils  to  take 
into  account  foe  important  reductions  in 
value  assodated  with  sudi  foUdown 
sorts. 

fbe  Coalition  argues  foat  while  the 
falldown  sort  that  remains  after  export 
logs  have  been  removed  from  a 
domestic  sort  is  worth  less  than  an 
aver^  domestic  sort  fois  does  not 
represent  a  true  cost  of  exporting,  nor 
does  the  creation  of  a  fiffldown  sort 
affect  export  prices  in  any  manner.  Tim 
Coalition  contends  that  folklown  sort 
costs  are  not  red  expenses  borne  in 
order  to  prepare  logs  for  export. 

We  reaffirm  our  Preliminary 
Determination  not  to  adjust  foe  export 
value  for  foe  alleged  fdMown  sort  costs. 
We  find  RespmxlentB'  fofidown  sort 
ckuBi  bofo  ooahiaed  Bod  raiipteced.  We 
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do  not  dispute  that  a  falldown  sort  may 
result  when  an  export  sort  is  removed 
from  a  camp-run  sort  [Le.,  the  collection 
of  total  logs  in  the  boom  representing 
the  entire  harvest  of  a  forest  stand).  The 
camp-run  sort  is  the  sum  of  the  “export 
sort”  (created  by  removing  exportable 
logs  from  the  “true"  domestic  sort),  the 
falldown  sort  (the  sort  that  remains  after 
the  exportable  logs  are  removed)  and 
the  volume  lost  (see  infra).  We  dispute 
that  the  falldown  sort  is  a  cost  of 
exporting. 

We  disagree  with  the  method 
Respondents  use  to  measure  the 
potential  effects  of  the  falldown  sort.  As 
we  understand  Respondents'  argument, 
because  higher  quality  logs  are 
exported,  leaving  lower  quality  logs  (the 
falldown  sort),  the  price  of  those  export 
logs  (comprising  the  higher  quality  logs 
of  the  grade)  cannot  be  compared 
directly  with  the  price  of  the  domestic 
logs.  However,  the  value  of  falldown 
sorts  and  the  quantification  of  within- 
grade  variations  are  separate  issues. 

We  agree  with  the  Coalition  that  the 
creation  of  a  falldown  sort  is  not  a  cost 
of  exporting,  especially  when  the 
falldown  sort  is  sold  for  its  market 
value,  as  we  found  at  verification. 

Indeed,  if  it  were  correct  that  “the 
reduction  in  value  attributable  to  the 
falldown  boom  is  a  part  of  the  cost  of 
obtaining  the  potential  extra  returns  that 
come  from  exporting  the  better  quality 
logs”  (see  Respondents’  Case  Brief),  as 
Respondents  claim,  then  the  increase  in 
the  value  is  a  benefit  of  exporting  logs. 

The  exporter  does  not  suffer  from  the 
creation  of  a  falldown  sort  He  would 
have  had  to  sell  these  logs  in  the 
domestic  market  anyway.  We  recognize 
that  the  overall  value  of  the  true 
domestic  sort  is  lower  without  the 
exportable  logs,  since  the  “cream”  has 
been  skimmed  off  the  top,  so  to  speak 
(creating  the  falldown  sort). 

Nonetheless,  this  “loss”  is  more  than 
compensated  for  by  the  much  higher 
price  received  for  die  top  quality  logs  in 
the  export  market  than  would  have  been 
received  if  those  same  top  quality  logs 
were  sold  in  the  domestic  market 
Viewed  in  this  way,  we  would  add  the 
benefit  from  increasing  the  value  of  the 
export  logs  to  the  cost  of  exporting  logs 
and  arrive  at  an  even  higher  overall 
subsidy.  Obviously,  this  is  not 
Respondents'  intent 

Therefore,  we  have  not  made  an 
allowance  for  the  falldown  sort  cost  We 
have  accounted  for  these  differences  in 
the  species/grade  adjustment’*  Also, 


**  Using  the  hypothetical  example  provided  to  the 
Department  during  verification  (see  ^  Verification 
Report),  we  identify  the  incremental  gain  of  the 
export  sort  (($120/m3-$70/m3)  *  565  m3=$29.250) 


we  were  told,  but  were  presented  no 
supporting  evidence  at  verification,  that 
falldown  sorts  are  generally  second- 
stage  sales  and  therefore  not  included  in 
the  calculation  of  the  average  VLM 
domestic  log  price.  Indeed,  if  this  were 
true,  the  inclusion  of  the  price  of  a 
falldown  sort  in  the  VLM  average 
should  reduce  the  VLM  average 
domestic  log  price  and  increase  the 
differential  between  the  export  and 
domestic  values  (thereby  increasing  the 
overall  subsidy). 

During  verification.  Respondents 
began  arguing  falldown  sort  costs  from 
another  perspective,  that  is,  that  a 
falldown  adjustment  is  really  a  within- 
grade  adjustment.  Respondents 
attempted  to  measure  a  within-grade 
variation  between  export  and  true 
domestic  sorts  using  the  difference  in 
value  between  a  falldown  sort  and  a 
true  domestic  sort.  As  for  this  variation 
between  export  and  domestic  sorts,  we 
do  not  contest  that  a  quality  range  can 
exist  within  statutory  log  grades. 
However,  we  were  presented  no 
evidence  that  only  the  high  quality  logs 
within  a  grade  were  exported.  Because 
we  have  no  evidence  of  a  within-grade 
average  difference  between  exported 
and  domestic  logs,  we  cannot  accept 
that  such  an  adjustment  is  in  order, 
much  less  quantify  the  difference  or 
make  an  adjustment  to  the  export  value. 
More  important,  we  have  no  reason  to 
believe  Aat  the  species/grade 
adjustment  we  made  does  not  account 
for  within-grade  differences. 

Application  of  Benefit 

Respondents  contend  that  the  effect,  if 
any,  of  the  log  export  restrictions  would 
be  limited  to  firms  purchasing  logs  in 
arm’s-length  transactions.  In  addition. 
Respondents  state  that  the  Department’s 
analysis  incorrectly  focuses  on  the  logs 
that  an  integrated  firm  does  not  (or 
would  not)  process  into  lumber,  instead 
of  examining  the  effect  on  logs 
processed  into  lumber.  Respondents 
argue  that  the  Department’s  extension  of 
the  benefits  of  log  export  restrictions  to 
integrated  firms  is  based  solely  on 
assertion,  speculation,  and  one  vague 


where  $120/in3  is  the  export  price,  $70/in3  is  the 
camp-run  price,  and  585  m3  is  the  export  volume. 
The  incremental  loss  of  the  falldown  is  (($70/ 
m3-$S4.e0/m3)  *  395  m3=$8.083)  where  $54.60  is 
the  value  of  the  falldosvn  and  395  m3  is  the  falldown 
volume.  This  yields  a  difference  of  $23,167,  which, 
when  carried  on  the  original  camp  run  volume  of 
1000  m3,  yields  an  incremental  gain  of  $23.17  m3. 

That  this  replaces  the  species  and  quality 
adjustment  is  evident  from  the  fact  that  all  camp- 
run  logs  are  all  sorted  into  export  or  falldown  sorts, 
and  the  dry  land  sort  is  a  sort  by  grade  and  species. 
The  Department  also  notes  how  similar  in 
magnitude  the  $23.17  is  to  the  species  and  quality 
adjustment  used  in  this  determination. 


reference  to  "generally  accepted 
economic  principles.”  Finally, 
Respondents  state  that  the  Department 
made  no  effort  to  measure  the  cash-flow 
effects  on  integrated  firms  arising  from 
log  export  restrictions. 

In  contrast,  the  Coalition  argues  that 
the  Department’s  methodology  correctly 
applies  the  benefit  to  all  logs,  including 
those  harvested  for  use  by  integrated 
firms.  It  notes  that  integrated  firms  will 
assign  the  same  market  value  to 
internally  and  externally  sourced  logs, 
indicating  that  the  “decline  in  the 
market  price  of  logs  that  is  caused  by 
the  export  restrictions  rebounds 
substantially  to  the  benefit  of  the 
integrated  producers’  lumber  divisions.” 
(See  Coalition  brief  at  III-125.) 

The  clear  intention  of  a  restriction  on 
the  exportation  of  logs  is  to  encourage 
the  conduct  of  value-added  processing 
within  a  jurisdiction,  in  this  case  BC, 
rather  than  in  another  area.  The  very 
fact  that  BC,  while  pursuing  its 
employment,  development,  and  other 
goals,  feels  compelled  to  enact  (and 
strengthen  as  recently  as  1990)  laws  and 
regulations  severely  restricting  the 
export  of  logs  is  the  most  eloquent 
argument  possible  for  the  proposition 
that  absent  the  restrictions,  the  rational, 
profit-maximizing  firm  would  choose  to 
export  at  least  some  of  its  harvest.  To 
the  extent  that  an  integrated  firm  is 
prohibited  from  following  its  first,  best 
use  of  a  resource,  which  undoubtedly  in 
certain  instances  would  likely  be  the 
exportation  of  logs,  it  would  then  turn  to 
the  next  best  use.  In  this  case,  the  next 
best  use  would  be  additional  lumber 
production.  In  fact,  the  Percy  study 
demonstrates  that  an  increase  in  log 
exports  would  have  the  effect  of 
reducing  the  export  competitiveness  of 
the  B.C.  wood  products  industry  by 
increasing  costs.  (See  Percy  study  at 
page  49-50.)  It  is  precisely  this  outcome 
which  the  maintenance  and 
strengthening  of  the  B.C.  government’s 
log  export  restrictions,  in  place  for 
nearly  90  years,  seeks  to  avoid. 

Country-Wide  Rate  Calculation  for  BC 
Log  Export  Restrictions 

To  calculate  the  country-wide  rate,  we 
divided  the  benefit  for  the  program  by 
the  value  of  BC’s  lumber  shipments  plus 
the  value  of  its  by-product  shipments 
produced  during  the  lumber  production 
process.  We  then  weight  averaged  this 
rate  by  BC’s  share  of  exports  to  the 
United  States  of  the  subject 
merchandise  to  calculate  a  country-wide 
rate  of  3.60  percent  ad  valorem.  See 
“Calculation  of  the  Country-Wide  Rate 
for  Stumpage  Programs”  section. 
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Alberta,  Ontario,  and  Quebec 

The  Coalition  has  made  a  number  of 
arguments  against  the  Department’s 
Preliminary  Determination  that  the  log 
export  restrictions  in  Alberta,  Ontario, 
and  Quebec  do  not  provide  a  benefit  to 
lumber  producers.  These  comments 
focus  on  the  restrictiveness  of  the  laws 
and  log  import  and  export  levels. 
Concerning  the  restrictiveness  of  the 
laws,  the  Coalition  states  that  even 
though  the  laws  in  these  provinces  do 
not  cover  private  and  federal  lands,  the 
Federal  controls  under  the  Export  and 
Import  Permits  Act  (EIPA)  sufficiently 
restrict  log  exports  from  these  lands.  In 
addition,  ffie  Coalition  states  that,  based 
on  the  verification  reports,  these 
provinces  explicitly  restrict  exports  as  a 
matter  of  policy  and  employ  such  means 
as  a  “siuplus  to  domestic  needs”  test. 
The  Coalition  states  that  the  low  level  of 
exports  is  in  and  of  itself  evidence  of  the 
restrictiveness  of  the  laws  and  that  even 
in  provinces  like  Quebec,  where  there  is 
a  significant  amount  of  unrestricted 
private  land,  log  exports  are  kept  low  by 
the  Federal  law  rather  than  a  lack  of 
export  demand.  It  states  that  a  high 
level  of  log  imports  into  Ontario  and 
Quebec  does  not  indicate  that  exports 
would  not  increase  following  a  lifting  of 
the  restrictions  and  that  the  restrictions 
themselves  are  what  cause  log  imports 
to  predominate  over  exports. 

The  Coalition  provides  nothing 
beyond  anecdotal  evidence  to  support 
its  claim  that  Federal  laws  effectively 
restrict  exports  from  the  three  provinces 
or  that  there  is  a  large  export  demand 
for  logs  from  the  three  provinces.  At 
verification,  we  found  that  the  Federal 
Government  grants  export  permits 
routinely  and  quickly.  We  found  no 
evidence  of  a  meaningful  ‘‘surplus  to 
domestic  needs”  test  in  Ontario, 

Quebec,  or  Alberta. 

The  few  U.S.  mills  that  expressed 
interest  in  buying  logs  from  these 
provinces  can  hardly  be  said  to 
constitute  huge  pent-up  export  demand. 
In  the  case  of  Alberta,  transportation 
costs  alone  preclude  most  of  the  timber 
harvested  there  from  being  sold  in  the 
United  States. 

Finally,  export  restrictions,  according 
to  the  Coalition’s  own  argument, 
depress  domestic  prices  relative  to  the 
export  market.  The  Coalition  fails  to 
provide  a  credible  reason  why  mills  in 
Quebec  and  Ontario,  which  supposedly 
benefit  from  significantly  underpriced 
domestic  logs,  would  bother  to  buy  such 
a  significant  volume  of  expensive  U.S. 
logs. 

In  spite  of  these  observations,  we 
agree  with  the  Coalition  that  there  are 
some  procedural  impediments  to  the 


exportation  of  logs  front  Alberta, 

Ontario,  and  Quebec.  For  example,  only 
one  request  to  export  logs  fi'om  Alberta 
was  received  during  the  POL  The 
intended  destination  was  Japan.  The 
request  for  export  was  eventually 
withdrawn;  because,  according  to  the 
applicant,  the  government  took  too  long 
to  make  a  decision.  In  Quebec,  the  only 
request  to  export  logs  during  the  POI 
took  six  months  to  be  approved.  In 
Ontario,  written  requests  to  export 
under  the  quota  were  processed  quickly. 
However,  at  verification  we  learned  that 
there  were  many  more  telephone 
inquiries  about  export  procedures  than 
actual  written  requests  and  that  after 
speaking  with  Ontario  officials,  few  of 
the  callers  bothered  to  submit  a  formal 
request  to  export. 

Although  these  procedural 
impediments  may  have  a  minor  effect  on 
log  exports,  we  determine  that  log 
export  restrictions  in  Alberta,  Ontario, 
and  Quebec  do  not  have  any  significant 
impact  in  those  provinces.  As  discussed 
in  the  Preliminary  Determination,  in 
contrast  to  BC,  where  the 
preponderance  of  evidence  points 
towards  a  virtual  de  facto  ban  on  the 
export  of  logs,  and  where  we  can  show 
that  this  de  facto  ban  has  a  significant 
downward  effect  on  the  price  of  BC 
domestic  logs,  the  preponderance  of 
evidence  in  the  other  three  provinces 
does  not  point  to  any  such  de  facto  ban. 
Therefore,  we  determine  that  the  log 
export  restrictions  in  Alberta,  Ontario, 
and  Quebec  are  not  coimtervailable. 

Revisions  To  Factual  Information  From 
Preliminary  Determination 

In  the  Preliminary  Determination,  we 
described  the  log  export  restriction 
laws,  regulations,  and  policies  of  the 
Federal  government,  BC,  Alberta, 
Ontario,  and  Quebec.  Our  description 
was  accurate  except  for  the  following: 

Federal  Government  Log  Export 
Controls 

In  the  Preliminary  Determination,  we 
implied  that  the  "Notice  to  Exporters” 
issued  by  the  Federal  Government 
applies  only  to  BC,  when  in  fact  it  is 
intended  to  describe  generally  how  the 
export  permit  system  under  the  Federal 
EIPA  works  and  to  bring  to  the  attention 
of  exporters  the  requirements  for 
obtaining  an  export  permit.  These 
notices  have  a  special  section  with 
respect  to  BC  describing  the  procedure 
for  exporters  wishing  to  obtain  a 
Federal  export  permit  for  logs  harvested 
on  lands  in  BC  under  Federal 
jurisdiction.  We  also  implied  in  the 
Preliminary  Determination  that  this 
“Notice  to  Exporters”  amoimts  to  a 
Federal  regulation  when,  in  fact,  it  does 


not.  However,  even  though  these  notices 
have  no  regulatory  effect,  the  Federal 
Government  does  not  issue  an  export 
permit  for  any  logs  harvested  in  BC 
unless  the  exporter  has  first  obtained  a 
BC  export  permit  (see  Federal 
Government  Verification  Report). 

British  Coliunbia  Log  Export  Controls 

We  learned  at  verification  that  there 
are  two  possible  ways  of  obtaining  an 
exemption  to  the  provincial  log  export 
restrictions  according  to  section  136  of 
the  Forest  Act:  An  OIC  granted  by  the 
Lieutenant  Governor  in  Coimcil,  and  a 
Ministerial  order  granted  by  the  MOF.  A 
ministerial  exemption  is  basically  an 
administrative  procedure,  requiring 
approval  only  at  the  MOF.  By  contrast 
an  OIC  requires  approval  by  the  entire 
cabinet,  as  represented  by  the 
Lieutenant  Governor  in  Council.  One  or 
the  other  of  these  exemptions  is 
necessary  before  logs  can  be  exported. 

The  Lieutenant  Governor  in  Council  or 
Minister  must  be  satisfied  that  the 
timber  or  wood  residue  is  surplus  to  the 
needs  of  the  domestic  industry,  cannot 
be  processed  economically  in  the 
vicinity  from  which  it  is  cut,  or  that  an 
exemption  would  prevent  the  waste,  or 
improve  the  utilization,  of  the  timber  cut 
fi:‘om  Crown  lands.  The  procedure  for 
evaluating  economic  or  utilization 
reasons  are  similar,  involving  a  cost 
analysis  and  export  valuation.  In  the 
case  of  a  ministerial  order,  the  timber 
must  be  harvested,  and  the  volume 
cannot  exceed  15,000  cubic  meters  for 
each  export  application.  All  standing 
timber  applications  must  be  approved 
by  an  OIC. 

In  the  Preliminary  Determination  we 
implied  that  the  harvested  surplus  logs 
constituted  the  majority  of  exported  logs 
during  the  POI.  This  is  not  the  case.  At 
verification  we  learned  that  only  about 
35  percent  of  total  logs  exported  were 
“surplus  to  domestic  needs,”  about  48 
percent  originated  in  Kalum/Cassiar 
under  a  blanket  OIC,  and  the  remainder 
was  from  areas  covered  by 
miscellaneous  blanket  OICs  or  from 
stands  exempted  for  economic  or 
utilization  reasons  (see  BC  Verification 
Report). 

Programs  Determined  Not  To  Be  Used 

During  the  course  of  the  investigation, 
two  private  silviculture  reimbursement 
programs  were  discovered.  After  further 
examination  and  verification  of  these 
programs,  we  determine  that  subsidies 
are  not  being  provided  on  the 
manufacture,  production,  or  exportation 
of  the  subject  merchandise  under  either 
of  these  programs: 
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Private  Forest  Development  Programs  in 
Quebec  and  Ontario 

In  our  Preliminary  Determination,  we 
determined  that  the  reimbursement  of 
silviculture  expenses  under  the  Private 
Forest  Development  Program  (PFDP)  in 
Quebec  provided  a  countervailable 
benefit  to  softwood  lumber.  We 
discovered  the  existence  of  this  program 
through  Quebec's  initial  questionnaire 
response. 

(Rebec’s  PFDP,  which  has  been  in 
existence  since  the  early  1970s,  is  a 
program  established  by  Quebec  to  help 
private  woodlot  owners  improve  their 
woodlots.  Under  the  program,  "woodlot 
owners  who  have  been  recognized  as 
forest  producers”  are  eligible  to  receive 
reimbursement  amounts  for  silviculture 
that  are  calculated  to  cover  90  percent 
of  the  estimated  costs  for  certain 
silviculture  treatments.  According  to  the 
PFDP,  to  be  recognized  as  a  forest 
producer,  a  private  woodlot  owner  must 
own  at  least  four  hectares  of  woodland 
forming  a  single  block,  and  earn  income 
ftom  this  land  primarily  through  the 
production  of  wood,  maple  sugar,  or 
Christmas  trees.  Private  land  owners 
who  do  not  qualify  for  recognition  as 
forest  producers  may  receive  seedlings 
for  the  reforestation  of  their  land  under 
the  PFDP  but  are  not  eligible  for  other 
PFDP  reimbursements. 

At  verification,  however,  the 
Department  found  no  information 
showing  that  producers  of  the 
merchandise  subject  to  this 
investigation  receive  payments  or 
reimbursements  under  the  PFDP. 
Therefore,  we  determine  that  this 
program  does  not  confer  a  subsidy  to 
producers  of  the  subject  merchandise. 
Respondents  have  made  a  number  of 
comments  on  the  Department's 
Preliminary  Determination  with  respect 
to  diese  programs  focusing  on 
specificity,  the  time  period  for  receipt  of 
benefits,  and  the  noncountervailability 
of  the  program.  Since  the  Department 
has  determined  that  this  program  was 
not  used  by  producers  of  the  subject 
merchandise,  these  comments  need  not 
be  addressed. 

During  the  verification  of  the  Ontario 
responses,  we  found  that  the 
Government  of  Ontario  pays  for 
silviculture  on  private  land.  Most  of  the 
expenditures  incurred  relate  to 
silviculture  activities  undertaken  on 
poor  agricultural  lands.  The  provincial 
government  will  pay  for  site 
preparation,  scaling,  uneven-aged 
management,  and  other  silviculture 
activities.  The  program  is  designed  to 
develop  forest  land  on  depleted 
farmland  (Qiristmas  tree  production  is 
not  covered).  High  value  trees,  such  as 


white  pine,  are  often  planted.  (See 
Ontario  Verification  Report  p.  12.) 

As  with  the  KDP  in  Quebec,  the 
Department  found  no  information 
showing  that  producers  of  the 
merchandise  subject  to  this 
investigation  receive  payments  or 
reimbursements  imder  Ontario's 
silviculture  expenditiu'es  for  private 
lands.  Therefore,  we  determine  that  this 
program  was  not  used  by  producers  of 
the  subject  merchandise. 

Comments 

Ail  issues  and  comments  not 
discussed  in  the  above  sections  are 
addressed  in  this  section. 

Comment  1:  In  the  joint  case  brief  the 
GOC  requested  that  all  of  the  provinces 
subject  to  this  investigation  be  excluded 
from  the  investigation  based  on  their 
claim  that  the  investigated  programs  are 
nonspecific  and  nonnreferential. 

DOC  Position:  We  disagree.  Our 
determination  with  respect  to  these 
claims  is  found  in  the  ''Stumpage”  and 
“Log  Export  Restrictions"  sections  of 
this  notice. 

Comment  2:  Quebec  asserts  that  it 
should  be  exempt  from  this  investigation 
because  (1)  it  was  essentially  exempt 
from  the  export  tax  under  the  MOU  due 
to  its  replacement  measures,  and  (2)  its 
parity  technique  for  setting  provincial 
stumpage  rates  mirrors  that  of  the 
exclud^  Maritime  Provinces,  in 
particular  New  Brunswick's  system. 

The  Coalition  disputes  the  basis  for 
Quebec’s  request  for  exemption,  in 
particular  Quebec's  assertion  that  its 
system  for  setting  public  stumpage 
prices  is  “indisputably  identical"  to  New 
Brunswick’s. 

DOC  Position:  We  disagree  with 
Respondents,  The  export  tax  rates  under 
the  MOU  were  negotiated  rates  not 
related  to  any  final  determination  of 
subsidization.  They  did  not  necessarily 
reflect  the  actual  rate  of  subsidization  in 
1986,  much  less  now.  The  offset  of  these 
static  rates  through  provincial 
replacement  measures  was  also  the 
result  of  negotiation  and  in  no  way 
addressed  the  issue  of  current 
subsidization.  Moreover,  Quebec  did  not 
fully  replace  its  export  tax  rate  under 
the  MOU.  Quebec’s  rate  at  the  time  of 
Canada’s  unilateral  termination  of  the 
MOU  was  6.2  percent  and  was 
scheduled  to  fall  to  3.1  percent  in 
November  1991. 

The  Maritime  Provinces  were  exempt 
from  this  investigation  solely  because  of 
the  “special  circumstances”  requirement 
for  self-initiation  under  GATT.  The 
special  circumstance  for  self-initiation 
of  this  investigation  was  the  GOC's 
unilateral  termination  of  the  MOU.  The 
Maritime  Provinces  were  exempt  from 


the  MOU,  therefore^  the  special 
circumstances  necessary  for  self¬ 
initiation  did  not  exist  for  the  Maritime 
Provinces,  and  thq  Department  was 
precluded  from  self-initiating  against 
these  provinces.  Quebec  was  not 
exempt  from  the  MOU.  For  Quebec,  the 
prerequisite  special  circumstances 
existed.  Moreover,  the  Department  had 
sufficient  evidence  concerning  Quebec’s 
stumpage  programs  to  include  them  in 
the  self-initiation  of  a  countervailing 
duty  case  covering  softwood  lumber 
imports  from  Canada. 

Comment  3:  BC  states  that  it  was  the 
only  province  to  adopt  full  replacement 
measures  under  the  MOU  and  that  the 
United  States  accepted  those  measures 
and  amended  the  MOU  to  exclude  BC 
from  the  export  tax.  BC  further  argues 
that  its  situation  is  exactly  like  that  of 
the  Maritime  provinces  which  were 
exempt  from  diis  case  because  they 
were  exempt  from  die  export  charge. 
Therefore,  BC  contends  that,  like  ^e 
Maritime  Provinces,  it  should  be  exempt 
from  this  investigation  because  the 
Department  failed  to  meet  the  special 
circumstances  or  sufficient  evidence 
requirement  of  Article  2.1  of  the  GATT 
Subsidies  Code. 

The  Coalition  states  that  public 
stumpage  prices  in  BC  are  not  set  by  die 
market  since,  and  as  this  whole  case  has 
demonstrated,  BC  administered 
stumpage  has  lagged  well  below  the 
competitive  SBFEP  rate  and  “in  no 
essential  manner  is  market-based." 

DOC  Position:  We  disagree  with 
Respondents.  Although  the  export  tax 
for  BC  under  the  MOU  was  reduced  to 
zero,  BC  was  not  exempt  from  the  MOU. 
Despite  the  zero  rate,  ^'s  operation  of 
replacement  measures  was  still  subject 
to  consultations  with  the  United  States 
and  monitoring  by  both  governments. 
Although  BC’s  export  tax  rate  was  zero, 
a  decrease  in  its  replacement  measures 
would  have  resulted  in  the  reimposition 
of  some  or  all  of  the  15  percent  export 
tax.  This  was  not  the  case  for  the 
Maritime  Provinces.  The  Maritime 
Provinces  were  exempt  from  the  export 
charge;  no  reimposition  of  the  export 
charge  was  possible  during  the  lifetime 
of  the  MOU. 

In  addition,  as  discussed  above  in  the 
response  to  Comment  2.  the  Maritime 
Provinces  were  exempt  from 
investigation  solely  because  of  the 
special  circumstances  requirement  for 
self-initiation  under  GATT.  The 
Maritime  Provinces  were  exempt  from 
the  MOU:  BC  was  not.  As  in  Quebec, 
and  every  other  province  and  territory 
not  exempt  under  the  MOU,  the 
prerequisite  special  circumstances 
eidsted  for  BC,  and  as  demonstrated  in 
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our  notice  of  self  initiation,  the 
Department  foimd  sufficient  evidence  to 
self-initiate  an  investigation  against  BC. 

Comment  4:  Respondents  argue  that 
the  Department  must  provide  a 
mechanism  to  identify  imports  of 
products  that  cannot  benefit  from  the 
alleged  subsidies  under  investigation. 
Fur^ermore,  the  Department  must 
exclude  lumber  made  from  U.S. -origin 
logs  and  logs  from  the  Maritime 
Provinces. 

^DOC  Position:  The  Department  cannot 
exempt  products  that  we  have 
determined  are  within  the  scope  of  the 
investigation.  (See  “Scope  Exclusion 
Requests’*  section  of  the  notice.)  The 
appropriate  avenue  for  exclusion  is 
through  the  company  exclusion  process 
and,  in  fact,  we  have  excluded  15 
companies  that  used  solely  or 
principally  U.S.-origin  logs.  It  is  virtually 
impossible  to  identify  the  origin  of  the 
timber  used  in  the  manufacture  of  any 
given  shipment  of  softwood  lumber 
when  that  shipment  arrives  at  the 
border.  Fmlhermore,  in  contrast  to  the 
examples  provided  by  Respondents,  the 
large  number  of  lumber  shipments 
makes  it  impracticable  if  not  impossible 
to  identify  the  origin  of  timber  used  to 
manufacture  lumber  on  an  individual 
lumber  shipment  basis. 

Comment  5:  The  Coalition  contends 
that  the  Department  excluded  the 
federal  administered  stumpage 
programs  from  the  Preliminary 
Determination  without  comment.  The 
Coalition  notes  that  it  submitted 
information  on  the  record  contending 
that  federal  stumpage  programs  provide 
countervailable  subsidies,  and  that  the 
Department’s  failure  to  consider  these 
programs  in  its  preliminary  analysis  is 
contrary  to  law. 

DOC  Position:  Underlying  the 
Coalition’s  comment  is  the  assumption 
that  the  Department  self-initiated  and 
pursued  the  investigation  of  federal 
stumpage  programs  during  the  course  of 
this  investigation.  Neither  the  Notice  of 
Self-Initiation,  nor  the  questionnaire, 
directly  refer  to  federal  stumpage 
programs. 

We  note  that  our  cover  letter 
accompanying  the  questionnaire  to  the 
GOC  requested  that  it  collect  data 
regarding  the  provision  of  stumpage 
from  ’’the  provincial  govenunents  of 
Alberta,  British  Columbia,  Manitoba, 
Ontario,  Quebec,  Saskatchewan,  and 
the  federal  government  on  behalf  of  the 
Northwest  Territories  and  the  Yukon 
Territory  •  *  *”  [See  cover  letter  to 
countervailing  duty  questionnaire, 
November  8, 1991,  page  1,  emphasis 
added.)  In  addition,  section  2  of  the 
questionnaire,  labelled  “Questionnaire 
for  the  Govenunent  of  Canada,’’  does 


not  include  a  request  for  information  on 
federal  stumpage  programs.  We 
expressed  no  intention  to  examine 
federal  programs  in  either  our  initiation 
memo,  our  initiation  notice,  or  in  our 
questionnaire.  We  note  that  federal 
stumpage  represents  a  minuscule 
amoimt  of  total  stumpage  harvested 
from  government-owned  lands  in 
Canada.  Such  a  small  amount,  even  if 
investigated,  would  have  virtually  no 
impact  on  the  country-wide  subsidy 
rate. 

The  Coalition  indicates  in  its  comment 
that  it  identibed  the  amount  of  potential 
subsidies  arising  from  federal  stumpage 
programs  in  its  January  30, 1992 
preferentiality  submission.  Even  if  the 
Coalition  were  to  have  argued  that  its 
submission  represented  an  allegation 
that  the  provision  of  federal  stumpage 
was  a  subsidy  discovered  during  the 
course  of  an  investigation  within  the 
meaning  of  section  775  of  the  Act  and 
§  355.39  of  our  regulations,  which  it  did 
not  do,  the  allegation  would  have  been 
untimely  because  it  was  submitted 
before  the  40  days  allowed  for  in 
§  355.31(c)(l){i)  of  our  regulations.  It 
would  have  been  questionable  even  if  it 
had  been  timely,  once  the  exceedingly 
small  amount  of  the  possible  additional 
subsidy  and  the  complexity  of 
performing  any  analysis  regarding  these 
stumpage  programs  were  considered. 
However,  we  note  that  the  Coalition’s 
allegation  of  the  benefits  from  federal 
stumpage  program  amounts  has  virtually 
no  impact  when  taken  over  the  total 
value  of  shipments  the  Department  used 
in  its  calculation  of  the  country-wide 
subsidy  rate.  This  insignibcant  effect  is 
itself  signibcant  because  only  the 
preamble  to  our  regulations  states  that 
in  “considering  whether  ‘sufficient  time 
remains’  to  investigate  an  additional 
subsidy  practice,  the  Department  would 
take  into  account  the  potential 
signibcance  of  the  additional  subsidy  to 
the  outcome  of  the  investigation  *  *  *’’ 
(See  Countervailing  Duties;  Final  Rule, 
53  FR  52306,  52344.)  For  these  reasons, 
we  did  not  investigate  federal  stumpage 
programs  in  our  bnal  determination. 

Veribcation 

In  accordance  with  section  776(b)  of 
the  Act,  unless  otherwise  noted,  we 
veribed  the  information  used  in  making 
our  final  determination.  We  followed 
standard  veribcabon  procedures, 
including  meeting  with  government  and 
company  officials,  inspecting  internal 
documents  and  ledgers,  tracing 
information  in  the  responses  to  source 
documents,  accounting  ledgers  and 
financial  statements,  examination  of 
original  source  documents,  and 
collecting  additional  information  that 


we  deemed  necessary  for  making  our 
final  determination.  Our  veribcation 
results  are  outlined  in  the  public 
versions  of  the  veribcation  reports. 

Suspension  of  Liquidation 

In  accordance  with  section  705(c)  of 
the  Act,  we  are  directing  the  U.S. 

Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Canada,  except  for 
the  provinces  of  Prince  Edward  Island, 
Nova  Scotia,  New  Brunswick,  and 
Newfoundland  (the  Maritime  Provinces), 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  and  to  require  a 
cash  deposit  or  bond  for  all  entries  of 
this  merchandise  equal  to  6.51  percent 
ad  valorem  for  each  entry  of  this 
merchandise.  Because  exports  to  the 
United  States  of  certain  softwood 
lumber  products  produced  in  the 
Maritime  Provinces  were  exempt  from 
payment  of  the  export  charge  under  the 
MOU,  the  Maritime  Provinces  are 
exempt  from  this  investigation.  This 
exemption  does  not  apply  to  lumber 
manufactured  in  the  Maritime  Provinces 
from  provincially-owned  timber 
harvested  in  other  provinces. 

The  following  companies  are  excluded 
from  the  suspension  of  liquidation  and 
all  cash  deposit  and/or  bonding 
requirements: 

1.  J.A.  Fontaine  et  Fils,  Inc. 

2.  j.D.  Irving,  Ltd. 

3.  Marcel  Lauzon,  Inc. 

4.  Les  Produits  Forestiers  D&G,  Limited. 

5.  Francois  Giguere,  Inc. 

6.  Real  Grondin,  Inc. 

7.  Bois  Daquaam. 

8.  Rene  Bernard,  Inc. 

9.  Wilfrid  Paquet  &  Fils,  Ltee. 

10.  Grondin  Industries. 

11.  Carrier  &  Begin,  Inc. 

12.  Clermond  Hammel,  Ltee. 

13.  Paul  Vallee,  Inc. 

14.  Scierie  Tessier  Lachance,  Inc. 

15.  Scierie  La  Pa  trie,  Inc. 

As  explained  above  (see  “Shipment 
Values  Used  in  Denominator  of  the 
Subsidy  Calculation”  section  of  this 
notice),  because  the  final  mill  data  upon 
which  the  Department  preferred  to 
calculate  its  subsidy  rate  did  not  exist 
and  could  not  reasonably  be  calculated, 
and  because  the  Department  determined 
that  Statistics  Canada  data  used  in  the 
subsidy  calculation  accurately  rebected 
first  mill  data,  the  Department  is 
directing  Customs  to  apply  the  cash 
deposit  and/or  bonding  requirements  on 
a  first  mill  basis  in  the  following 
situations  if  provided  with  the 
appropriate  documentation 
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demonstratiiig- the  first  miirs  F.CXB. 
price:  When  a  Canadian  mill  sells 

direct  to  a  UlS.  customer;  (2)  when  a  mill 
sells  to  a  tIUSk  eustomer  but  the  product 
is  further  processed  by  a  second  mill 
prior  to  shipment  to  the  United  States, 
and  (3)  when  the  second  mill  sells  as 
well  as  remaaufactures  the  product  prior 
to  shipment  to  the  United  States.  With 
regard  to- (2)  and  (3)  above;  in  addition 
to  documentation  necessary  to 
■  demonsbrate  the  first  miH's  F.O.B.  price, 
appropriate  documentation  must  be 
presented  to- Customs  demonstrating 
that  the  bansaction  between  the  first 
mill'  and  die  second  mill  was  made  at 
arm’s  length.  Ft  should  be  noted  that 
further  processing  in  this  context  does 
not  include  the  plbning  process  from 
rough-cut  to  planed  lumber. 

The  Department  is  also  directing. 
Customs  to  deduct  inland  hansportation 
costs  between  the  mill  and  the 
wholesaler  or  relbad/distribution  center 


if  provided  with  appropriate 
documentation  regarding  the  actual 
inland  freight  expenses  associated  with 
the  entry.  These,  instructions  apply 
whether  or  not  die  sale  to  the  U.S. 
customer  took  place  before  being  sent  to 
the  reload/distribution  center  as  long 
the  sale  took  place  prior  to  shipment  to 
the  United  States,  lliese  instructions 
also  apply  when  the  original  shipper  to 
the  reload  center  was  a  wholesaler 
rather  than  a  mill  as  Ibng  as  satisfactory 
freight  documentation  is  provided  to  ' 
Customs. 

ITC  Notification 

In  accordance  with  section  70S(d),  of 
the  Act  we  will,  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
Information  relating  to  this 
investigation.  We  will  allow  the- FTC 
access  to  all  privileged  and  business 


proprietary  inibrmation  in  our  files 
provided  ITC  confirms  that  it  wiH 
not  disclose  such  information,  either 
publicly- or  under  an  adUiinfsUrative 
protective  order  (APO);  without  the 
written  consent  of  the  Assistant 
Secretary  for  Import  Administration: 
This  notice  also  serves  as  the  oiriy 
reminder  to  parties  subject  to  APO  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  18  GFR  355.34(d). ' 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  703(d)  of  the  Act  (18 
U.S.C.  16nd(d))  andl9  CFR  355.20. 

Dated:  May  15<.1992.  , 

Alan  M.  Dunn. 

Assistant  Secretary  far  Import 
Administration. 

(FR  Doc.  92-12221  Filed  5-27-02;  8:46  afn| 
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